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Cost of Living 


index, 1947-49 100 


UP. The Bureau of Labor Statistics’ index of consumer prices 
is 0.1 per cent up for the period between April and May. The 
rise is smaller than that occurring between March and April. 
Higher medical care and transportation prices were largely 
responsible; the average prices of food and apparel remained 
unchanged. The May index figure is 123.6 per cent of the 
1947-1949 average. This is 3.3 per cent higher than that regis- 
tered in May, 1957. 

The consumer price index for ten cities now is: Chicago, 
127; Cleveland, 125; Detroit, 124.3; Houston, 123.7; Los An- 
geles, 125.2; New York, 121.1; Philadelphia, 122.9; Scranton, 
120.7; Seattle, 126.1; and Washington, D. C, 121.3. 
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Industrial UP. The industrial production index in May increased for 
Production the first time since June, 1957. In May, 1957, the index stood at 
144 and it increased to 145 by August of that year. Since that time, 
it dropped each month, to reach the April low of 126. Now it 
has risen one point to 127. 

This rise reflects the small gain in activity in durable goods 
industries. Steel ingot production rose in May, as did the 
output of household furniture and television sets. Seasonally 
adjusted auto output rose slightly in May, and activity in the 
aircraft and ordinance industries continued stable. 

Gross DOWN. The gross national product fell $10.6 billion (sea- 
National sonally adjusted annual rate) between the fourth quarter of 
1957 and the first quarter of 1958. The decline was chiefly in 


Product 


gross private domestic investment. According to the Joint 
Economic Committee of the Congress, the GNP stands at $422 
billion (seasonally adjusted annual rate) for the first quarter 
of 1958. A recent report of the committee indicates that re- 
covery to the long-run potential is unlikely before mid-1959. 
In February, the committee estimated a gross national product 


for 1958 of $429 billion. 
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Manufacturing 
Wages and 
Hours 


index, 1947-49 100 


UP. Average weekly earnings in manufacturing were $81.24 
in May, which is about 50 cents higher than in April. The 
increase is attributable to a lengthened workweek. The average 
workweek in manufacturing rose in May to 38.5 hours, which 
is a fraction of an hour above the April figure. 

Despite the downward trend in most of the economic 
indexes, wage increases went into effect or were negotiated 
for almost 3.3 million workers under collective bargaining 
agreements during the first quarter of 1958. Almost 2.6 million 
received increases provided for under long-term contracts 
concluded in earlier years. Almost an equal number of workers 
received a wage increase in the form of cost-of-living adjust- 
ments which were concentrated in the steel, aluminum, electrical 
machinery, meat packing, automobile, and farm equipment 
industries. Almost a half million workers received tmcreases 
under contracts negotiated during the first three months of 1958. 
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Strikes 


The Economy 


UP. Total employment increased by 1.2 million in the month 
of May. Total civilian employment is 64,061,000. This is 
reflected in a decline in unemployment. The unemployment 
figure for May stands at 4,904,000. This gives us a seasonally 
adjusted figure of 7.2 as the per cent of the civilian labor 
force which is unemployed. This percentage would have de- 
creased further had not the total labor force increased by almost 
1 million in May. 


Layoffs declined between March and April from 32 to 29 
per 1,000. The hiring rate was unchanged in this period—24 
per 1,000 workers on the payroll. Total separations exceeded 
total hirings. 


UP. During the month of April, 275 strikes began, idling 
about 110,000 workers. These, together with about 100 strikes 
continuing from earlier months, resulted in 1,250,000 man-days 
of idleness. While the number of strikes increased substan- 
tially from March to April, there was little change in the total 
man-days of idleness because fewer workers were involved. 
In March, there had been an industry-wide strike in dress 
manufacturing. 


About one fourth of all man-days lost during the month 
resulted from the stoppage of more than 10,000 construction 
workers in the Boston area 
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Personal UP. Personal income rose $1.2 billion in May to a seasonally 

Income adjusted annual rate of $344.3 billion. Average spendable 
earnings in May were $66.64 per week for a factory worker 
without dependents, and $74.03 for a factory worker with three 
dependents. 
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Construction NO CHANGE. Seasonally adjusted rates of both public and 
private nonresidential construction expenditures during May 
were the same as in April. Private residential outlays declined 
slightly. 

According to a recent survey conducted jointly by the 
Securities and Exchange Commission and the Department of 
Commerce, the capital investment programs of business are 
expected to be at the seasonally adjusted annual rates of $31.4 
billion and $30.3 billion in the second and third quarters of this 
year, respectively. This is about 17 per cent below the record 
$37 billion expended in 1957. The sharpest reduction is ex- 
pected in the railroads which will reduce their expenditures 
60 per cent below those of a year ago. 


Stock UP. Stock prices on the average increased in May and con- 

Prices tinued to rise in early June. The yields on corporate, municipal 
and United States government bonds showed a slight down- 
ward trend. 


The assets of pension funds of United States corporations 
totaled $19.3 billion at the end of 1957. These funds have been 
growing annually at about $2.5 billion a year. They are invested, 
for the most part, in corporate bonds. The next largest invest- 
ment medium is corporation stocks, and the third is United 
States government bonds. 


Dividend disbursements in the first five months of 1958 
were $3,853,000,000, which compares favorably with the corre- 
sponding period of a year ago. 


Consumer UP. Total consumer credit outstanding increased $100 million 

Credit in April over the March figure. Total consumer credit out- 
standing is $42,665,000,000. This increase did not come about 
through the purchase of automobiles; rather, there was an 
increase in personal loans. Installment credit repaid, however, 
was slightly more than installment credit extended. 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


A “hot cargo” clause affords no defense to a union charged 
with an unlawful secondary boycott.—-The United States Supreme 
Court ruled, in a six-to-three decision, that a “hot cargo” clause 
in a union contract does not afford any defense to a union charged 
with an unlawful secondary boycott under the Taft-Hartley Act. 
In a “hot cargo” clause the employer agrees in advance that em- 
ployees will not have to handle goods designated “unfair” by a 
union. The Court held that this clause does not legalize a union's 
inducement of employees to engage in a strike or work stoppage 
for an unlawful objective. The mere execution of, or a voluntary 
compliance with, a “hot cargo” clause is not an unfair labor 
practice, the Court stated. However, it was the intent of Congress 
that a secondary employer shall have freedom of choice at the 
time when the question arises as to whether he shall engage in 
a boycott. Any inducement of employees to use self-help to 
enforce their “hot cargo” clause would jeopardize that freedom, 


the Court said. 


The dissenters declared that “the present decision is capricious. 
The boycott is lawful if the employer agrees to abide by this 
collective bargaining agreement. It is unlawful if the employer 
reneges.”—Carpenters and Joiners of America, Local 1976 v. NLRB, 
35 LapBor Cases § 71,599. 


The employee-management committees sponsored and as- 
sisted by an employer did not constitute labor organizations.— 
An employer did not unlawfully assist or dominate labor organi- 
zations by sponsoring and assisting employee-management com- 
mittees, the Fifth Circuit recently held. The committee provided 
a forum for the discussion of problems which were of mutual 
interest to the employees and the employer. Since the committees 
did not engage in or have the power to engage in collective 
bargaining, the court declared that they were not labor organiza- 
tions. All benefits, privileges or concessions resulting from the 


Labor Relations 


conferences depended entirely upon the employer's policy or good 
will. Thus, the court refused to enforce the NLRB’s remedial 
order disestablishing the committees.—Cabot Carbon Company v. 
NLRB, 35 Lapor Cases 71,586. 


Special NLRB elections are now available to noncomplying 
unions which were unlawfully assisted by employers.—The 
National Labor Relations Board recently declared that a non- 
complying union unlawfully assisted by an employer can obtain 
a special NLRB election in order to regain eligibility for recog- 
nition, provided the effects of the unlawful assistance no longer 
exist. The Board’s action was taken pursuant to a remand from 
the United States Supreme Court (NLRB v. Mine Workers, 
District 50, 34 Lapor Cases 9 71,257). The Court had condemned 
an order prohibiting recognition of an assisted, noncomplying 
union until it was certified because the noncomplying union was 
ineligible for certification. 


In the future the Board will conduct these special elections 
if it is satisfied that the effects of the employer's unlawful assist- 
ance have been dissipated. The elections will be conducted under 
the rules applicable to ordinary representation elections, but only 
the arithmetical results will be certified. If the formerly assisted 
union wins the election, the employer can recognize the union. 
This special election proceeding will be consolidated with any 
pending representation proceeding.—Bowman Transportation, Inc., 
5 CCH Lapor Law Reports (4th Ed.), § 55,419. 


Subordinate officials of the NLRB can legally issue and 
revoke subpoenas.—_The NLRB’s delegation of authority to its 
subordinate officials to issue and revoke subpoenas is permissible 
under the Taft-Hartley Act, according to the United States 
Supreme Court. It declared in two recent cases that since the 
act makes it mandatory for the NLRB to issue subpoenas upon 
the application of a party to an NLRB proceeding, the actual 
issuance of the subpoena does not involve any discretion and 
amounts only to a ministerial act which NLRB regional directors 
can perform. 


Because the NLRB retains the final decision on the merits 
of a motion to revoke subpoenas by providing for appeal to it 
from rulings on such motions by an NLRB hearing officer or 
regional director, the Court said that the delegation of authority 
to such officers is limited to the right of such a subordinate official 
to make a preliminary ruling on a motion to revoke. This is 
comparable to his authority to rule on evidence in preliminary 
proceedings before the Board. The Board is not precluded by 
statute from obtaining the aid of assistants in the administration 
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of the act, the Court pointed out—NLRB v. Duval Jewelry Com- 


pany of Miami, Znc., 35 Lapor Cases J 71,578, and D. B. Lewis v. 
NLRB, 35 Lasor Cases § 71,579. 


A union which divides its membership into several groups 
with unequal standing cannot require an employer to conform his 
hiring and work assignment practices to the union’s internal 
scheme.—A local union divided its membership into three groups, 
each of which was restricted to certain work assignments under 
union rules. Although it did not have contracts requiring such 
restrictions, the union brought pressure on the employers to deny 


members jobs outside their classifications. As a result, individual 


workers lost or were denied employment when the only work 
available was outside of their classification. The NLRB did not 


find any favoritism existing in the operation of the union’s scheme, 
but nevertheless held that the union’s conduct constituted an 
unfair labor practice. The Board declared that the conduct led 
to discrimination in employment tending to encourage union 


membership. 


The Third Circuit affirmed the Board’s holding. The court 
noted that Radio Officers’ Union v. NLRB, 25 Lapor CAsEs 
{ 68,111, 347 U. S. 17, decided by the United States Supreme 
Court in 1954, gave the Board great latitude in deciding what 
amounts to discrimination in employment tending to encourage 
union membership. The instant court held that the Board could 


properly find that the union was guilty of an unfair labor practice. 
-NLRB v. Local 542, International Union of Operating Engineers, 


35 Laspor Cases 71,560. 


A union could properly charge a higher entrance fee for 
former members than it did for new applicants.—It was not a 
violation of the NLRA for a union to set the reinstatement fee 
for former members at $15 while charging only a $10 initiation 


fee for new applicants, according to a recent NLRB holding. 
Reliance was placed on Food Machinery and Chemical Corporation, 
99 NLRB 1430, where a higher reinstatement fee was declared 
lawful because it was based on a reasonable classification of 


applicants and was without any discriminatory motivation. 


In the instant case it was noted that it was a long-standing 
practice by the union to charge the higher reinstatement fee. 
Thus, the employee was not in any way singled out to pay the 
fee. He was not considered coerced merely because he could 
have re-entered the union for a $2 fee during the period in which 


he was free to refrain from membership under the union-security 
clause.—/nternational Association of Machinists, Precision Lodge 
1600, 5 CCH Lapor Law Reports (4th Ed.), § 55,422. 


Relations 
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The NLRB has changed its rule pertaining to the supporting 


evidence needed at the time of filing an objection to a representa- 
tion election.—An investigation of a representation election will 
be conducted by the NLRB where the objection to the election 
specifically describes conduct which might warrant a new election 
and where evidence in support of the objection is submitted either 
at the time of filing or forthwith upon request from the regional 
director. This constitutes a relaxation of the prerequisites for 


investigation of such an objection. 


Previously the Board had ruled in Don Allen Midtown 
Chevrolet, Inc., 113 NLRB 879, that the objecting party must 
have specific knowledge of conduct which would invalidate an 


election. 


Now the Board, in a three-to-two decision, has held 


that the Don Allen rule was unrealistic. The majority ordered 
a hearing in the instant case even though the union which filed 
the objection did not learn about the supporting evidence until 
after the filing —Atlantic Mills Servicing Corporation of Cleveland, 


Inc., 5 CCH Lasor Law Reports (4th Ed.), § 55,437. 


Picketing of a lessee of trucks constituted an unlawful sec- 


ondary boycott.—The evidence in a recent NLRB case showed 
that a trucking company which rented trucks was not the em- 
ployer of drivers furnished by the truck owners, even though 
the drivers were required to operate in accordance with a driving 
manual furnished by the company. The Board declared that the 
company was not an ally of the owners in a dispute between them 
and a union seeking to represent the drivers. Therefore, picket- 
ing of the trucking company was an unlawful secondary boycott. 


The Board stated that the lessor-owners were independent 
contractors, and that the company had the right to exercise 
sufficient control over the independent contractors as was neces- 
sary to insure the contract’s performance. This control did not 
make the drivers (employees of the independent contractors) 


the company’s employees.—Teamsters, Local 24, 
Law Reports (4th Ed.), ¥ 55,416. 


Employees Can Sue Unions 
in State Courts for Darnages 


The federal pre-emption doctrine 
not bar an employee from suing a union in a 
state court for damages even where the 
union’s conduct is an unfair labor practice 
under the NLRA. This is the substance 
of the United States Supreme Court’s holdings 
in two recent cases. The six-to-two deci- 


does 
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sions upheld the right of state courts to 
entertain jurisdiction of such actions. 

In one case (UAW v. Russell, 34 Lapor 
Cases § 71,546) the evidence showed that 


the defendant union had called a strike. 
In order to make the strike effective, the 
union had maintained a picket line to pre- 
vent any workers from entering the plant. 
A line was located along a public street 


[Continued on page 525) 
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in the Declining Railroad Industry 


By MORRIS A. HOROWITZ 


The precarious financial condition of the railroads has endan- 
gered the position of railroad unions. 


This article emphasizes 


the need for the managements and unions to discuss their mutual 
problems. A reduction in payroll costs is suggested as a means of 


improving the railroads’ financial condition. 


While there would 


have to be a consolidation of jobs, the unions would have some 


( N JANUARY 13, 1958, a subcommittee 
of the Senate Committee on 
and Foreign Commerce began holding hear- 
look what the subcommittee 
chairman described as the “deteriorating 
railroad situation and it’s effect on the 
national transportation picture.” What the 
testimony has adduced so far is that the 
position of the railroad industry has greatly 


ings to into 


deteriorated. 

The railroads’ financial position is in a 
For a number of years 
now, the railroads’ share of the nation’s 
and passenger traffic has been de- 
In many types of service the rail- 
roads cannot economically with 
their relatively new competitors. A grow- 
ing share of intercity freight is going to 
the trucking industry and to pipelines; and 
in passenger traffic, buses and airlines have 
made a serious dent in the railroad traffic. 


precarious state. 
freight 
clining. 
compete 


Declining Railroad Industry 


assurance that employment would probably not be further reduced. 


Interstate 


long-term trend was the 


in the latter months 


Added to this 
general business decline 
of 1957. Since transportation 
sensitive to the level of economic 
of the nation, railroad traffic took a sharp 


is especially 
activity 


drop in 1957. Revenue ton-miles of freight 
in December, 1957, was 14.5 per cent less 
than in December, 1956; and _ revenue 
passenger-miles had declined 13 per cent 
over the same 12-month period. Freight 


February, 1958, was 21 per 
figure for the same month 


car loadings in 
cent below the 
of 1957. 

traffic, 
Railway operating 
1.6 per cent from 1956 to 
declined by 


Despite this declining expenses 
have continued 

expenses rose by 
1957, while operating 
5 per cent during the same one-year period. 
The railroads’ net income after 
totaled $732 million in 1957, which 
sents a decrease of 16.9 per cent below the 
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Oo rise, 


revenue 


all charges 
repre- 


1 
{ 


The author is associate professor of economics 
and research associate at the Bureau of Business 
and Economic Research, Northeastern University. 


$881 million recorded for 1956. The income 
represented just about 3.3 per cent on net 
railroad investment. 


A large number of railroad officials, testi- 
fying before the Senate subcommittee, have 
indicated that the industry needs help, but 
they are far from unanimous as to what 
form this help should take. Some have re- 
quested direct financial assistance from the 
government. Others have suggested vari- 
ous changes in Interstate Commerce Com- 
mission regulations, and amendments in 
other federal legislation. There is little 
doubt that some or all of these suggestions 
would be of help to the industry. The lack 
of a united front among the railroads, how- 
ever, has weakened the industry's position. 
There appears to be little likelihood that 
the government will enact any legislation 
during the next two years that will be of 
significant assistance to the industry. 


Self-Help by Railroads 


Up to World War II, railroad manage- 
ment could not be considered very progres- 
sive. The railroads had made heavy capital 
investments, and were primarily concerned 
with protecting this investment. They were 


slow to introduce the numerous advances 
that technology was bringing to industry, 
and they made little effort to meet the in- 
creased competition of other means of trans- 
portation that were growing up during this 


period. 


During World War II, demands of the 
war effort on transportation in general and 
on the railroads in particular brought home 
to the industry its need for modern equip- 
ment and facilities. The drain of resources 
for direct raw material precluded the rail- 
roads not only from expanding and modern- 
izing their equipment and facilities, but also 
from performing some of their normal 
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maintenance. The industry met the de- 
mands of the war effort admirably. When 
the war ended, railroad management started 
a program to improve its service and in- 
crease its efficiency, in order to compete 
with the trucks, buses and airlines for 
trafic. From 1946 through 1957, over $13 
billion have been spent by the railroads for 
additions and betterments. 

The industry has made great strides in 
technological improvements in recent years. 
Today, the industry is almost completely 
dieselized and has push-button freight yards 
and centralized control. The 
roadbed and communications have been im- 
proved; construction and maintenance have 
been mechanized, and rolling stock has been 
modernized. Many other improvements have 
also been introduced. 


traffic rail, 


improvements, much 
more is still to be However, the 
recent decline in will make it 
impossible for the industry to continue its 
improvements. The railroads have scheduled 
a 38 per cent cutback in capital outlay for 
1958, the largest either anticipated or ex- 
perienced in any year in the postwar period. 
A number of roads are faced with the possi- 
bility of being forced into bankruptcy. 


Despite all these 
done. 
revenues 


Payroll Expenses 


From 1949 to 1957, total employment in 
the railroad industry declined from 1,191,000 
to 985,000, a drop of 17 per cent, and total 
employee-hours paid for declined by 23 per 
cent. This decline is no more than a part 
of a long-run downward trend in railroad 
employment, due principally to labor-saving 
technological developments but also due to 
declining traffic. Despite this significant 
decline in employment, the total payroll of 
the industry, during the period from 1949 


July, 1958 @ Labor Law Journal 


j 

P } 

| 


to 1957, increased by over $900 million, or 
20 per cent, to a total of $5.3 billion in 1957. 


The payroll was the most important item 
in the industry’s operating budget. In 1957, 
out of every dollar of operating revenue 
taken in by the railroads, 50.8 cents were 
paid out in wages and salaries, and an ad- 
ditional four cents were. paid out in payroll 
taxes for railroad retirement and unem- 
ployment compensation. The increases in 
payrolls have kept pace with the industry’s 
operating revenues, and the share of the 
revenue dollar going to wages and salaries 
has remained relatively constant over time. 
This may seem a bit strange, in 
the billions of dollars the industry has spent 
on technological advances in recent years. 
Should one not except a drop in the pro- 
labor total ? 


view of 


portion of costs to costs?’ 


A number of factors have been operating 
in the direction of labor 
as a per cent of operating revenues. 
will include declining employment and ris- 
The one item that 


decreasing costs 


These 


ing operating revenues. 
offset these factors is rising payrolls, 


has 
result f 


which from 
the employees. It may 
economic theory, but despite the long-run 
downward trend in employment, wage rates 


earnings of 
contrary to 


increases in 
seem 


and earnings have continued to rise at a 
rate more than sufficient to offset the de- 
cline in employment. From 1949 to 1957, 


average compensation per hour rose from 
$1.46 to $2.31, 


The 


an increase of 58 per cent. 


methods of and the 
types of working rules in the railroad in- 
dustry are fairly The results are 
that the straight-time compensation of rail- 
road employees represented only 85.9 per 
cent of the total compensation in 1957, 
while overtime compensation represented 5 
‘other” compensation repre- 
sented 9.1 per cent. What is this “other” 
compensation that increased from 5.1 per 
cent in 1949 to 9.1 per cent in 1957? Part 
of it is payment for vacations, but the 
largest part is the result of various working 


wage payment 


unique. 


per cent and 


rules. 

Whether any or all of working 
rules are “make-work” rules or “featherbed” 
depends upon the definition of the 
term. The rules have not prevented the 
downward movement of employment in 
the industry. What is clear is that these rules 
resulted in a amount of 
compensation to the railroad employees. 
While many industries have working rules 
that result in extra compensation to em- 
ployees, the relative magnitude of such 
compensation is generally fairly small. 


these 


rules 


have significant 
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Most of the basic working rules in the 
railroad industry are at least about 40 years 
old, their origin extending back to the time 
of government operation of the railroads 
during World War I, or earlier. Many of 
them can be traced back 50 or 60 
In a number of cases it was railroad man- 
agement which introduced the working rule 
as an incentive for efficiency, as the means 
of obtaining or retaining manpower. How- 
ever, with changes in technology and equip- 
ment, many of these rules no longer serve 
their original purposes. Nevertheless, the 
rules continue to remain on the books, and 
compensation 


years. 


employees continue to draw 
as a result of them. Since the compensation 
under rules is geared to the em- 
ployees’ wage rates, the extra compensation 


some 


has increased as the wages have been increased 


of rules which result 
em- 


There are 
in extra 


a variety 
compensation for railroad 


ployees. One type is called “deadheading” 
and arises when a man is moved from one 
point to train handled by 
another crew 
when, in the 
must be 


another on a 
Deadheading payments arise 
interest of the railroad, an 
employee transported his 
normal place of duty to other place 
where his services are required. Much dead- 
origin to the fact that 


freight 


some 
heading owes its 
road crews, 
frequently tend to accumulate at the far 
generally 
direction light in the 
practice is to pay the 


especially in service, 


end of a division if traffic is 
heavy in one 
other. The current 
deadheading employees the rate applicable 
to the train on employees are 
being deadheaded 


and 


which the 


Another type of rule involves the specific 
definition and jurisdiction of each job classi 
During World War I the 


railroads spe lled out 


fication. federal 
administrator of the 
in detail the exact jurisdiction of the 


ous railroad unions, and today an employee 


Vari- 


generally receives a day’s pay for each type 


of service performed in a single day. One 


specific application of this minute definition 


of jurisdiction is what are commonly called 


‘switching rules.” These rules require ad- 


ditional payments to be made to members 


of road crews who are called on to switch 
or set out or pick up cars at an initial o1 
final terminal, or at intermediate points 
Whereas such work ordinarily is performed 


by yard crews, the road crews are called on 
to perform such work at points where, and 
times when, the yard engines and crews are 
not available. performs 
any switching, it receives a minimum day’s 


When a road crew 


pay for the switching at yard rates, regard- 


475 


2 
| 
i 


less of the small amount of time involved, 
plus the regular earnings for road service. 

Today, even with a very careful and pre- 
cise definition of yard work, there are situ- 
ations where, unknowingly or unwittingly, 
road crews perform a service that is deter- 
mined to be a function of a yard service 
crew. In such a situation the road crew 
would receive its road pay plus the extra 
allowance for yard work; and a yard crew 
could claim an extra day’s pay because it 
should have been called upon to perform 
that work done by the road crew. Through 
various decisions, the Railroad Adjustment 
Board has granted employees property rights 
over specific work. Thus, once a yard or 
terminal is established and yardmen are 
regularly employed there, these employees 
acquire the exclusive right to do all the 
switching that shall ever be done there. 
The yard can be eliminated or abandoned 
only with the consent of the unions in- 
volved. If the railroad requires others to 
do switching at that point, it must pay 
wages to those who do the work, and full 
wages, besides, to the yardmen as if they 
had done it. Some marginal or obsolete 
yards are, therefore, kept in operation be- 
cause it is more econemical to keep them 
open than to discontinue them. 

There are numerous other examples where 
strict definition of job jurisdiction has meant 
additional compensation. For many years, 
railroads used either trainmen or carmen 
to couple air hoses. In 1943, however, an 
award by the Railroad Adjustment Board 
held that the work was that of carmen 
and, therefore, awarded two trainmen an 
extra day’s pay for the few minutes they 
spent on a coupling job. In the railroad 
shops, various craft rules restrict mechanics 
to their particular craft. Railroads can 
generally contend with such rules as long 
as they know which craft has jurisdiction 
over which work. However, with changing 
technology and equipment, management may 


make a jurisdictional decision which the 
Railroad Adjustment Board may subse- 
quently hold to be in error. When this 


turns out to be the case, the railroad must 
then compensate the workers who should 
have been given the work, even though 
other workers were paid for doing the job. 


Road Service Compensation 


The method of compensating road serv- 
ice employees (that is, the engineers, fire- 
men, conductors and trainmen who move 
the trains over the right of way) has been 
strongly criticized, principally because it 
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The Division of Labor Statistics and 
Research of the State of California is 
celebrating its seventy-fifth anniver- 
sary this year. The agency is the old- 
esi fact-finding organization of the 
state, and is one year older than the 
federal Bureau of Labor Statistics. 


has resulted in high hourly earnings. These 
employees are compensated under a “dual 
system” of payment begun more than 40 
years ago. In freight service a basic day's 
work is defined as 100 miles or less, eight 
hours or less. In passenger service a basic 
day’s work for the engine crew is 100 miles 


or less, five hours or less; and for the 
train crew it is 150 miles or less, 7% hours 
or less. While the concepts of a day's 


work have remained unchanged for a great 
many years, the rate of pay per day is 
regularly negotiated between the railroads 
and the unions. 


Through the technological progress of the 
past three decades, the speed of trains has 
made the standards of the dual system ap- 
pear obsolete. Most trains can 
and do run 100 miles in less than five hours, 
and most through freight trains run 100 
miles in less than eight hours. It is only 
in the local freight service that the stand- 
ards are frequently not met. 


The dual system of payment basically 
operates on a mileage that is, the 
daily wage rate divided by 100 miles deter- 
imines the rate per mile. Thus, a freight 
engineer with a daily rate of say $15 has a 
mileage rate of 15 cents. if he makes a 
run of 100 miles in eight hours or less, he 
receives $15 for the trip; if, however, he 
makes a run of 200 miles in eight hours, 
he receives $30 for the trip, the equivalent 
of 16 hours’ or two days’ pay. In passenger 
service it is possible for a crew to make a 
run of 400 miles in ten hours, for which 
the engineer and firemen would receive the 
equivalent of 20 hours’ or four days’ pay. 
As a result of this method of compensation, 
the average road service employee in 1957 
received pay which was the equivalent of 
50 per cent more straight-time hours than 
he actually worked. 


passenger 


basis, 


In 1957, the total straight-time compen- 
sation of road service employees was $704 
million. Had they been paid only for the 
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hours actually worked, the wage bill would 
have been reduced by about $235 million. 
Since road service employees are basically 
paid on a piece-work system, in which the 
standards have not been changed for about 
40 years, an obvious answer is to change 
the standards. However, increasing a day’s 
work from 100 miles to 150 or 200 miles 
is not a complete solution. Under present 
standards, a freight engineer making a run 
of 200 miles in 16 hours would receive the 
equivalent of two days’ pay or $30 for the 
run. If the standards were changed so that 
a day’s work were 200 miles for eight hours, 
his earnings would not be $30 but $37.50. 
He would receive $15 for the 200 miles. 
In addition, however, he would receive 
$22.50 for the eight hours’ overtime, at time 
and one half. More than just increasing 
the length of the workday is involved in 
modernizing the method of compensating 
road service employees. One may note 
that of the total compensation paid to these 
employees in 1957, 8 per cent was for over- 
time and 12 per cent was for special or 
extra work, or for time when these men are 
required to be on duty but are not produc- 


‘ing transportation. 


For years now there has been a running 
dispute between the railroads and the Fire- 
men’s Union over the necessity of employing 
firemen on road freight and yard diesels. 
The railroads have contended that the rules 
requiring firemen on such diesels are make- 
work rules; the union has contended that 
the employment of firemen on freight and 
yard diesels is a safety measure. In Feb 
ruary, 1958, a Canadian Royal Commission, 
investigating the issue of whether such 
firemen were necessary on the Canadian 
Pacific Railway, unanimously held that the 
firemen were superfluous. While this find- 
ing does not settle the issue for the Ameri- 
can railroads, it may bolster the railroads’ 
attempts to eliminate firemen on freight 
and yard diesels. The compensation of such 
firemen totals about $160 million a year 


Payroll Cost Reductions 

With payroll costs such a significant part 
of operating revenues, it would appear im- 
perative that the railroad industry make a 
concerted effort to reduce such costs. Pay- 
roll costs have been approximately 50 per 
cent of operating revenues since 1946, but 
the railroads have made no serious attempts 
to eliminate or change the various costly 
items in the payroll. The present financial 
situation of the railroads appears serious, 


Declining Railroad Industry 


. . . the rich, economic potential 
of the mature workers cannot be 
ignored. . . . There's little doubt 
that aging is now regarded as 
everybody's . . . responsibility. 
—Alice K. Leopold 


and this may be the necessary fillip to goad 
the railroads into action. 

The question, of course, is: “What ac- 
tion?” The railroad industry has a unique 
system of collective bargaining. The labor 
agreements have no terminal points. At 
practically any time, negotiations or changes 
in the agreements may be started. For the 
railroad managements to demand various 
changes in the working rules would un- 
doubtedly harden the unions’ opposition to 
any change. Since most of the basic work- 
ing rules have been in existence for the 
past 40 years, through the depression of the 
1930’s, there would naturally be a strong 
reluctance by the unions to permit the elimi- 
nation or modification of any of these rules 

Because of the drastic decline in their 
financial condition, the railroads are in no 
position at the present to force the issue 
The unions, however, are also in a fairly 
critical situation, in view of the rather 
sharp cutback in employment. If ever the 
time were ripe for the railroad manage- 
ments and unions to get together to discuss 
their mutual problems, now is the time 
There is no need for either side to attempt 
to place any blame. Both sides need only 
assay the possible consequences of inaction 
in order to recognize the necessity for a 
thorough re-evaluation of the wage struc- 
ture and working rules of the industry. If 
such a conference were held with an atti- 
tude of compromise, solutions could pos- 
sibly be reached that would strengthen both 
sides, A reduction in payroll costs would 
place the railroads in a better financial posi- 
tion. Few employees would have to take a 
reduction in earnings, and while there would 
have to be a consolidation of jobs, this 
would give the unions a reasonable assur- 
ance that employment in the industry would 
probably not be further reduced. Such self- 
help by the managements and unions of the 
industry would be evidence to the public at 
large that the railroads have not atrophied 
It further assistance were necessary, the 
public would then be in a more receptive 
mood to approve additional help. 


{The End] 
477 


i 
i 


A Review of State FEPC 


The subject of FEPC laws is indeed a controversial one. Pro- 
fessor Kovarsky takes the position that these laws are socially 


desirable. 


Thus, after analyzing the existing state laws, he 


makes various recommendations for the strengthening of them. 


INCE New York enacted, in 1945, the 

first law placing problems relating to 
racial and religious discrimination in em- 
ployment under administrative regulation, 
other states have passed similar laws or 
have banned discrimination in enumerated 
situations. Unquestionably, many other states 
will consider or have considered such legis- 
lation. The purpose of this treatise is to 
review the decisions rendered by state com- 
missions and courts where fair employment 
practice regulation was an issue and, where 
possible, to indicate glaring weaknesses in 
current administration. In addition, pro- 


posals will be made to improve FEPC en- 
forcement. 

The Declaration of Independence signed 
by representatives of 13 colonies declares: 


“We hold these truths to be self-evident, 
that all men are created equal, that they are 
endowed by their Creator with certain un- 
alienable Rights, that among these are Life, 
Liberty and the pursuit of Happiness.” 

The Fourteenth Amendment of the United 
States Constitution, ratified in 1868, specifies 
that the “privileges or immunities of citi- 
zens” shall not be abridged by a state and 
no person shall ‘be denied “the equal pro- 
tection of the laws.” American statesmen 
are constantly expressing high ideals re- 
garding freedom, equality, and individual 
rights based on the moral ethic expressed 
in the United States Constitution. As a 
matter of fact, individual rights are violated 
more frequently than is popularly acknowl- 
edged and “Life, Liberty and the pursuit of 
Happiness” denied in many instances. Ob- 
viously, where racial and religious discrimi- 
nation is involved, most states, including 
the federal government, until recently, were 


not abiding by ideology stated in the Four- 
teenth Amendment. In addition, many state 
laws and state constitutions forbid discrimi- 
nation. Some of the southern states, curi- 
ously, have provisions forbidding racial and 
religious discrimination.’ Obviously, most 
of the earlier laws and constitutional stipula- 
tions were meaningless because state officials 
did not enforce them due to prevailing 
mores. For example, between 1926 and 
1936, the Anti-Defamation League found 
only five cases brought to trial involving 
civil rights and only 20 violations prosecuted 
from 1936 to 1946, of which one third origi- 
nated in New York. 

Because of the stereotyped notions held 
by dominant white groups concerning the 
behavior patterns of minority persons, state 
laws, other than FEPC, are ineffective. One 
author stated: 

“It is astonishing and 
concerting to discover how stubbornly highly 
intelligent men cling to the stereotype, how 
glibly they repeat half truths long since dis- 
credited by the social scientist.” ? 


sometimes dis- 


Due to the ineffectiveness of earlier laws 
affecting discrimination, a technique, es- 
poused when attitudes began to change, 
was sought whereby the prosecution of 
offenders would be stimulated and, in addi- 
tion, civil actions encouraged. The result 
was legislation popularly termed “FEPC 
regulation.” Four states—New York, Massa- 
chusetts, Connecticut and New Jersey— 
pioneered in this type of legislation. 
states passed laws granting an administra- 
tive body the power to deal with the denial 
of employment opportunities due to racial 
and religious discrimination. In a few states, 
a criminal penalty was imposed for the 


These 


1 Berger, Dquality by Statute (1952), p. 109. 
? Carter, ‘Political Considerations of Anti- 
Discrimination Legislation—Experience Under 
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the New York Law Against Discrimination,” 40 
Cornell Law Quarterly 40, 55 (1954). 
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Laws 


By IRVING KOVARSKY 


Management Department, 
School of Business, 
Southern Iilinois University 


violation of an FEPC law, whereas in other 
states, although no penal provisions were 
provided, a violator could be held in con- 
tempt of court or fined. Generally, states 
enacting FEPC laws prohibiting employ- 
ment on the basis of vace, color, creed, or 
national! origin apply them to employers and 
unions. In many states, the laws cover 
employment agencies 


The history of the New York FEPC is 
particularly illuminating, and other states, 
Oregon included, have unquestionably shared 
the same experiences. During World War 
Il, prior to the passage of the Ives-Quinn 
bill, a committee in New York, by the use of 
conciliation, attempted to resolve complaints 
of discrimination levied against employers, 
and initiated investigations when there was 
suspicion of racial or religious prejudice. 
Later, a temporary commission composed 
of eight members from the state legislature 
—four Democrats and four Republicans 
was appointed, and hearings were initiated 
on the teasibility of a state law. The com- 
mission concluded that existing legislation 
was ineffective and did not deter discrimi- 
nation; in fact, it decided that a judicial 
hearing was a remedy ill-suited to aid per- 
sons unable to secure employment equality 
As a result, when the Ives-Quinn bill was 
passed in 1945, the investigation and en- 
forcement of the act was turned over to an 
administrative body. 

Prior to passage, the New York State 
Bar Association went on record as being 
opposed to FEPC because it constituted an 
unconstitutional infringement upon freedom 
to contract; business firms would leave the 


Berger, ‘““‘The New York State Law Against 
Discrimination: Operation and Administration,"’ 


35 Cornell Law Quarterly 747-749, 751-752, 764-766 


(1950) 
‘‘*Legislation,’’ 17 University of Pittsburgh 
Law Review 439 (1956). 


State FEPC Laws 


state in droves; morality cannot be legis- 
lated; the enforcement of FEPC is ex- 
tremely difficult ; and increased racial tension 
would result. Obviously, members of the 
association were convinced, a priori, that the 
legislation was not desirable. 

Employers relatively free of racial prej- 
udice have mixed emotions when confronted 
with another law to comply with—they 
simply resent government interference in 
business, dreading the additional regula- 
tion and investigation. Employers in New 
York and Oregon are no different, and 
naturally opposed FEPC regulation. In New 
York, employer opposition to FEPC was 
slowly but surely swept aside. Of course, in 
making the preceding statement, care must 
be exercised that employer resentment has 
not gone underground rather than abating 
Today, in New York, the commission finds 
top management more cooperative than mid- 
dle management. The reason cited is that 
top executives are not closely associated 
with racial minorities and are less fearful of 
their future than is middle management 

The history of other states enacting 
FEPC legislation is similar to the experi 
ence in New York. Ina study, for example, 
undertaken in Pennsylvania, of 1,229 firms 
employing more than 80 per cent of the 
population, the following percentages of dis- 
crimination as related to total employment 
were noted: * 

Percentage 


Type of Labor of Discrimination 


Unskilled 38% 
Semiskilled 52% 
Skilled 67% 
Supervisory 83% 
Office SS% 
Engineering 89% 
Sales 92% 


This data appears to correspond with the 
findings contained in a study made in New 
York City. People of Jewish origin, when 
questioned in New York City, expressed 
preferences for small-firm ownership and 
the professions (this is, without doubt, an 
oversimplification of the question because of 
the prestige of being an employer or a pro- 
fessional man), whereas Negroes found their 
best employment opportunities in unskilled 
and manual labor and domestic service’ 
Although ten years of agitation was needed, 
in 1955 Pennsylvania finally passed a law 
banning discriminatory employment’ In 


* Berger, work cited at footnote 1, at p. 134 

* Pennsylvania Fair Employment Commission. 
First Annual Report for Period Ending March 
1, 1957, p. 3. 


This new law [banning discrimina- 
tion in employment on account of 
age, in effect July 1, 1958] must 
be viewed not as a final answer 
to all the problems facing older 
workers, but only as a single aspect 
of a broader state program. 


—Governor Harriman of New York 


Minnesota, an FEPC law was enacted in 
1955." In Michigan, a series of studies in- 
dicated that job discrimination continues, 
often without intent, because of historical 
development.* Because of established pat- 
terns of discrimination, many persons be- 
longing to “out groups” do not apply nor 
train for positions historically denied them. 
Perhaps the most pointed attack of legisla- 
tive bias came from Indiana.* The Indiana 
Commission, created by legislative fiat, is 
without enforcement power and, since many 
industries—steel included—discriminate, a 
law with “teeth” is a necessity. A recent 
Indiana report states: 


“As a result of this failure to consider the 
affirmative legislative needs of the State's 
largest minority, the General Assembly forces 
2 to 6% of Negro high school and college 
graduates to seek employment in other 


“There is good reason to believe that the 
Indiana legislature and state government 
created the department of Fair Employment 
Practices only because during the year 1945, 
it was an expedient political maneuver and 
purely an appeasing sop to Negro morale 


with no real intent to take decisive and 
effective action against discrimination in 
Indiana. 


“The State employment services, the num- 
ber one employment agency, in general, 
obviously, cooperates with employers who 
discriminate. Apparently they are instructed 
to provide the type of worker requested 
by the employer—regardless of discrimina- 
tion In the southern part of the 
state, with its high level of anti-Negro prej- 
udice, employment service personnel plays 
a more active role in maintaining and facili- 
tating discriminatory policies In the 
southern area of the state, specially Evans- 


ville and Vincennes, al! efforts toward elimi- 
nation of racial bias in the basic industries 
that are receiving government contracts 
have so far met with intense resistance.” “ 


Unions, as well as employers, are charged 
with discrimination in the Indiana report. 
In addition, it pointed to specific industries 
where discrimination is flagrant: 


“Outstanding in the non-manufacturing 
industries of Indiana that remain resistant 
to the employment of non-whites in other 
than menial capacities are—Insurance, Air 
Lines, consumer finance, banking and whole- 
sale trade.” ™ 

The executive director for the fair em- 
ployment commission in Minnesota came to 
a similar conclusion when discussing volun- 
tary FEPC: 

“Men in policy-making positions in in- 
dustry are generally busy with a host of 
problems. If the question of discrimination 
in employment comes to their attention at 
all, it is given very minor emphasis. Busi- 
nessmen are faced with urgent problems of 
production and sales These who make 
employment policy are generally too busy 
to talk with the representatives of the volun- 
tary agencies. If they do grant them an 
audience, only very superficial consideration 
is usually given to the problems discussed. 
As a result, voluntary programs have proved 
relatively ineffective in securing actual changes 
in employment practices.” ” 

Although other evidence could be cited 
in favor of state FEPC, social scientists are 
in almost unanimous agreement as to the 
need. A report concluded: 


“Surveys made in both F. E. P. C. and 
non-F, E. P. C. states indicate that in areas 
covered by anti-discrimination laws 


industries report that they employ Negroes 


more 


and, most important, more industries report 
that they semi-skilled, 
skilled and white coliar positions. 


hire Negroes in 

“But the difference between F. E. P. C. 
and non-F. E. P. C. states, while it is clearly 
apparent, it is not as spectacular as you 
might expect. The fact indicates that these 
laws have been administered with great care. 
They have not been used crudely to blast 
open places in the economy for the minority 


7 Fair Employment Practice Commission (Min- 
nesota), Annual Report (1956). 

*’ Information bulletin issued by Fair Employ- 
ment Practice Commission of Michigan in Sep- 
tember, 1956, at p. 2. 
® Third Annual Report [Indiana] (1956). 
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groups. In the opinion of many minority 

” Report cited at footnote 9, at pp. 2-3. 

™ At p. 52. 

= Leland, “We Believe in Employment on 
Merit, but . .’ 37 Minnesota Law Review 
246, 265 (1953). 
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If the present business decline is in 
part a ‘‘buyers’ strike,"’ as some gov- 
ernment economists have suggested, 
then it seems to me that someone in 
government should determine how 
much of this decline has been caused 
by the high rates of taxation which 
reduce the capacity of consumers to 
buy.—C. F. Hood, president of the 
United States Steel Corporation. 


group spokesmen, the has been 


slow.” * 


progress 


A great deal has been written concerning 
employer discrimination but, unquestionably, 
unions are equally responsible for a great 
many discriminatory employment patterns. 
This is true, even though many union 
leaders have led the battle waged to enact 
FEPC. In recent years, most unions, par- 
ticularly the industrial unions composing 
what was the CIO, have advocated a strong 
program to end discrimination.“ However, 
previously established discrimination is dif- 
ficult to cast aside dramatically without 
legal aid. For example, a union leader (or 
employer for that matter) in the South can- 
not take a strong stand in favor of fair 
employment legislation; irrespective of his 
personal conviction, the union leader is al- 
most helpless. Although the AFL, prior to 
merging with the CIO, favored legislation 
without an enforcement provision,” it was 
against the inclusion of a clause in the 
Taft-Hartley Act making racial and re- 
ligious prejudice an unfair labor practice 
because it would not apply where a union 
was not certified by the NLRB (the mo- 
tive is questionable). 

Federal hearings were conducted during 
World War II at Alabama, 


to determine whether President Roosevelt's 


Birmingham, 


executive decree ordering equal employment 
opportunities was being complied with. A 
vice president representing the Teamsters 
Union testified that the AFL in Alabama 
did not discriminate.” 


Most of the unions responsible for dis- 
crimination are composed of skilled trades- 
men. A monopolistic motive, in addition to 
a racial or religious one, can be detected— 
the desire to limit the number of workmen 
in a particular skill When the AFL was 
founded in 1886, the federation attempted 
to force its constituents to comply with the 
enunciated policy of racial equality.” How- 
ever, possibly due to the “blessing” of the 


United States Supreme Court upon “sepa- 
rate but equal” schooling facilities,” many 
AFL unions created auxiliary locals for 


Negroes, which quickly led to a disintegra- 
tion of federation policy. Due to a change 
in philosophy during the 1930’s as well as 


the economic realities of organizing the 
unskilled and semiskilled workers where 
people facing discrimination are concen- 


trated, the unions composing the CIO man- 
aged to achieve a better record of 
membership based on equality than 
of the AFL. However, the humanitarian 
desire of many leaders in the 
CIO to end racial discrimination should not 


far 
those 
what was 
be minimized. 

Not long ago, more than one half of all 
skilled Negro people were employed in the 
building trades.” In the South, initially, 
construction work in the main was a Negro 
many of the poor white 
people became resentful Eventually, by 
racial restriction, Negroes were eliminated 
from the building industry as skilled crafts- 
men and relegated to unskilled and helper 
positions. In the North, the percentage of 
skilled craftsmien in the building industry 
who are Negro has remained stable through- 
out the years, with the plumbers’, car- 
penters’, electricians’ and steamfitters’ unions 
responsible for most of the discriminatory 
practices. In the railroad industry, the legal 
right to join a union and engage in col- 


stronghold and 


lective bargaining was legislated in 1926 
with the passage of the Railway Labor 
Act.” The same protection was not ac- 
corded to working people and unions in 


other industrial endeavor until the Wagner 
Act was promulgated in 1937." The Negro, 
from the inception, was not accorded equal 
employment opportunity in the railroad in- 
dustry due to union restriction and tacit or 
express employer approval. Today, the air- 


Davis. ‘‘A Look at FEPC,"" Changing Pat- 
terns in the South (1955). pp. 43, 46. 

“ “The War on Bias,"’ Business Week, June 4. 
1955, p. 135. 

% Hearings Before the Subcommittee on Civil 
Rights of the Committee on Labor and Public 
Welfare [on 8S. 692], United States Senate, 83d 
Cong., 2d Sess., pp. 284-285 (1954). 

* Ruchames, Race, Jobs, & Politics—The Story 
of FEPC (1953), p. 30. 
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" Northrup, Organized Labor and the Negro 
(1944), pp. 5-6. 8 

8 Plessy v. Ferguson, 163 U. S. 537 (1896). 

” Northrup, work cited at footnote 17, at p. 
17 

* 45 USC Secs. 181 and following 
2129 USC Secs. 151 and following. 


line carriers, also regulated by the Railway 
Labor Act, are guilty of a great many dis- 
criminatory practices. The Negro, it ap- 
pears, has been treated most fairly in the 
needle trade industries.” 


Union officials today are among the most 
vociferous supporters of fair employment 
practices legislation, fearing the undercut- 
ting effects of unorganized and substandard 
labor. For example, the support of organ- 
ized labor in 1949 was instrumental in 
securing the passage of the Oregon FEPC 
law. A 1956 analysis discloses that some 
of the local unions are trying to solve em- 
ployment problems peculiar to minorities. 
One author stated: 


“Over 95% of the locals state that they 
have taken a definite stand in the four 
selected national issues affecting minorities. 
The issues on which they were canvassed 
and the percentage of reporting locals tak- 
ing a definite stand are listed as follows: 
Permanent FEPC, 98%; Wagner, Ellender, 
Taft Housing Bill, 98%; Anti-Poll Tax 
Bill, 96%; and Antilynching Bill, 96%.” * 


The union making the claim was the 
United Packinghouse Workers of America 
with a one-third Negro and one-tenth 
Mexican-American membership. A poll of 
other unions in favor of legislation banning 
discrimination would probably not receive 
such unanimous support. 


Although Negroes in the meat-packing 
industry are not employed in skilled me- 
chanical and meat-cutting jobs, the United 
Packinghouse Workers Union states that 
progress is being made and prejudice is 
being reduced. An incident concerning 
Swift & Company was cited as an example 
of union vigilance.” A _ qualified Negro 
woman was refused employment by the 
personnel department at Swift & Company 
and later hired when the union successfully 
prosecuted the incident before an arbitrator 
pursuant to a collective bargaining contract. 
This dispute arose in Illinois, where no 
FEPC law has been enacted. In Oregon, 
it is doubtful whether an arbitrator could 
hear the case because the violation of a 
state law would be in question, and an 
arbitrator cannot interpret or render de- 
cisions when a state law is involved. 


Discrimination against the Negro in the 
railroad brotherhoods remains flagrant al- 


What we need in this country is 
not the 5-cent cigar a former 
Vice President used to mention, 
or a new brand of tranquilizers, 
bui an intellectual renaissance.— 
John S. Knight, publisher of the 
Knight newspapers. 


beit some headway has been made. Several 
years ago, the first Negro in New York 
was admitted to membership in the Brother- 
hood of Railroad Trainimen, although this 
phenomenon is directly attributable to the 
efforts of the New York State Commission 
Against Discrimination. Actually, state 
commissions, where FEPC laws exist, are 
more scrupulous in protecting the rights of 
minorities than is the National Railroad 
Adjustment Board, which is authorized 
under the Railway Labor Act to handle 
disputes involving issues of employee repre- 
sentation. Because the National Railroad 
Adjustment Board is appointed jointly by 
the railroad brotherhoods and _ railroad 
lines, existing patterns of discrimination are 
perpetuated.” 

An examination of many reports issued 
by state commissions indicates that em- 
ployers are more frequently accused of 
discrimination than are unions, yet state com- 
missions consistently refuse to divulge the 
names of firms being investigated or found 
administratively responsible for discrimina- 
tory employment (unless the firm is large). 
However, where unions are accused of 
FEPC violations, commissions publicize 
names with regularity. Such disparity of 
treatment appears to be unnecessary. 

Negroes are excluded from many em- 
ployment opportunities by the use of seniority 
provisions embodied in collective bargain- 
ing contracts. Consequently, even where 
hired, the first person facing a layoff is 
the Negro because of abuse of a legitimate 
labor device, the seniority clause. In con- 
struction and other skilled trades, where 
the apprentice training program is widely 
used as a method of restricting member- 
ship, unions have unquestionably refused to 
grant Negroes the right to participate. 

Although unions are taking action to re- 
duce discrimination, much more remains to 


= Northrup, work cited at footnote 17, at p. 
121. 

= Bureau of Labor, State of Oregon, Fair 
Employment Practices in Review—1956, p. 6. 

* Hope, Equality of Opportunity, A Union 
Approach to Fair Employment (1956), p. 57. 
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be done. It appears that the extent of union 
discrimination depends upon prosperity or 
depression, the philosophy of the union and 
its leaders, availability of labor in terms of 
employment opportunities, the degree of na- 
tional control exercised over the local and 
racial policies of rival unions.™ 


State Laws 
and Legal Interpretation 


Most states with FEPC legislation have 
enacted the compulsory type, that is, with 
enforcement power. The table below names 
the states with compulsory laws: 


States with Compulsory Yeor 
Legislation Enacted 
Colorado 1951, amended 1957 
Connecticut 1947 
Massachusetts 1946 
Michigan 1955 
Minnesota 1955 
New Jersey 1945 
New Mexico 1949 
New York 1945 
Oregon 1949, amended 1957 
Pennsylvania 1955 
Rhode Island 1949 
Washington 1949 


The legislatures in Indiana, Kansas and 
Wisconsin have expressed the desirability 
of ending discriminatory employment, but 
have failed to delegate enforcement power 
to its state commissions. A decision ren- 
dered by the Wisconsin Supreme Court on 
April 9, 1957, held that labor unions, for 
racial reasons, are legally free to reject 
applications for membership.” Two Negroes 
applied for membership in the Bricklayers 
Union but were turned away for racial rea- 
sons only. The Wisconsin Industrial Com- 
mission ordered the union to admit the 
applicants into the union. After the union 
refusal, the findings were made public; the 
Wisconsin law does not permit the com- 
mission to petition a court for an enforce- 
ment order. Afterwards, the two Negroes 
filed suit in the state circuit court to compel 
the union to end its discriminatory practices 
and admit them to membership. The major- 
ity opinion issued by the Wisconsin Su- 
preme Court stated that unions are voluntary 
associations and that individuals, as a mat- 
ter of right, are not entitled to admittance. 
The Wisconsin law, as analyzed by the 
state supreme court, was found to be with- 


out “teeth.” The majority opinion took the 
position that the Fourteenth Amendment, 
guaranteeing equal protection of the law, 
applied only to the state and was not appli- 
cable to private persons or associations. 
The dissenting opinion argued that a labor 
union cannot, realistically, be treated like 
other voluntary social associations because 
the ability of people to earn a livelihood is 
at stake. A bill is currently pending before 
the Wisconsin Legislature to make the law 
protecting employment rights compulsory. 


A detailed analysis of the state laws is 
beyond the scope of this treatise. However, 
a few comments are ih order to disclose 
some of the similarities and differences as 
well as common procedure. 


Contrary to popular misconception, state 
FEPC laws are not criminal statutes; rather, 
offenders are brought before an administra- 
tive agency and orders, upon petition, are 
judicially enforced. Generally, the statutes 
forbid discriminatory employment on the 
basis of race, color, religion, creed or na- 
tional origin. The administrative tribunals 
are usually empowered to hear cases involv- 
ing state political subdivisions, but cannot 
accept jurisdiction over federal employees 
The state administrative boards will, however, 
accept charges preferred against companies 
engaged in interstate commerce, including 
common carriers subject to the Railway 
Labor Act. The laws are usually applicable 
to employers, unions, state political subdivi- 
sions and employment agencies. In some 
states, the laws apply only to employers 
hiring more than a specified number of em- 
ployees, and domestic and agricultural em- 
ployment is excluded. In some states, nonprofit 
institutions must abide by FEPC. 


After a complaint is filed, an investigation 
is ordered and the state commission deter- 
mines whether there is merit to the charge. 
In some states, the commission is empowered 
to initiate an investigation without the sub- 
mission of a complaint. If the investigation 
fails to produce evidence of discrimination, 
the charge is dismissed. If the commission 
decides that the accused has discriminated, 
an attempt—referred to as “conciliation”—is 
made to persuade the offender to make 
amends. If conciliation fails, a public hear- 
ing is held; if the employer, union or em- 
ployment agency is found guilty and continues 
to violate the law, the commission attempts 
to secure enforcement of its order by peti- 
tion to a state court. If the discrimination 


* Northrup, work cited at footnote 17, at p. 
232. 
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* Ross v. Ebert, as Business “Agent of the 
Bricklayers Union, 32 LABOR CASES ‘ 70,627, 82 
N. W. (2d) 315 (Wis., 1957). 
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continues, the defendant can be held in con- 
tempt of court, fined or charged with a 
misdemeanor. 


In some states with FEPC legislation, 
the accused is protected against the pos- 
sibility of being punished twice for the same 
violation—a hearing in one state bars prose- 
cution for the same violation elsewhere.” 
The purpose, of course, is to prevent a 
multiplicity of charges. 


Securing proof of a violation is one of the 
most difficult problems faced by state com- 
missions, and individuals charged with en- 
forcing the law have great latitude. One 
authority concluded: 


“There are hundreds of possible variants 
which can occur in every situation. The 
circumstances sufficient to persuade the in- 
vestigating commissioner to make such a 
finding in one case may not prove to be 
sufficiently determinative in another. The 
extent to which subjective judgment of per- 
sonality traits is influenced by prejudice 
is often difficult to determine. The investi- 
gation of a complaint alleging refusal of 
employment because of race or color or 
religion or national origin will ordinarily 
comprehend at least an examination of the 
specifications for the job in terms of qualifi- 
cations of the complainant, the comparative 
qualifications of the successful applicant or 
applicants and the rejected complainant, the 
time the vacancy occurred and was filled, 
the incidence, if any, of employment of 
members of the group to which the com- 
plainant belongs, and, finally, a careful ex- 
amination of the respondent’s prevailing 
employment pattern and the source and 
method of its recruitment of personnel. 


“In a specific complaint case it may not 
be possible to satisfy all the purely legal 
requisites of proof of discrimination after 
investigation, although certain indicia may 
strongly suggest a discriminatory hiring 
policy: there may be a history of employ- 
ment marked by an absence of members of 
complainant’s ethnic, national or religious 
group although they may be readily avail- 
able in the community; the primary source 
of recruitment may be schools removed 
from the locale of the employment where 
there is an insignificant enrollment of the 
group to which the complainant belongs 
while schools nearer the employer’s place 
of business with heavy enrollment of the 
group are ignored in the recruitment of 
personnel; or the personnel needs may be 


A new billion-dollar Federal pro- 
gram may sound like a good thing. 
But it may sound less good when 
we stop to think about who is 
going to have to pay for it.— 
Maurice H. Stans, director of the 
Bureau of the Budget. 


filled by so-called inbreeding, viz. the effort 
to fill all vacancies by offering inducements 
to the employed personnel to secure prospec- 
tive employees, thus increasing the perpetua- 
tion of the existing pattern of employment; 
or there may be collective bargaining agree- 
ments limiting employment to membership 
in a union which may have historically ex- 
cluded certain groups because of race and 
color; or the employer may utilize fee- 
charging or even non-fee-charging employ- 
ment agencies which can be expected to 
govern their referrals by knowledge of his 
previous hiring policy.” ™ 


When hiring, the employer is prohibited 
from seeking information of the applicant 
bearing directly or indirectly on race or 
religion. Inquiries usually deemed to be un- 
lawful are as to birth certificates or baptismal 
records; religious beliefs, religious holidays 
observed or church preference; complexion 
of skin; citizenship, ancestry and nationality ; 
foreign languages spoken, and how acquired; 
names of relatives other than father, mother, 
husband, wife or children; clubs belonged 
to, etc. Once an emplovee is hired, FEPC 
laws do not forbid employer questioning of 
any type. Of course, once a person is hired, 
his religion usually becomes “public knowl- 
edge” and forbidding questioning is point- 
less. Because of color, name, and “ghetto- 
like” sectioning in the large cities, there is 
no need to question some applicants for a 
job or union membership when an employer, 
union or employment agency desires to 
discriminate. 


The key provision to be contained in all 
state legislation against discriminatory em- 
ployment concerns education because deep- 
rooted emotions, not easily changed, are 
involved. In the main, most complaints are 
satisfactorily disposed of by infortnal dis- 
cussion and written agreements of settle- 
ment, according to the state commissions. 
Generally, if a commission finds discrimina- 
tion, the accused will voluntarily come to 


* ‘**The Operation of State Fair Employment 
Practices Commissions,'’ 68 Harvard Law Re- 
view 685, 689-690 (1955). 
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terms rather than face a hearing and public 
rancor. 

An example of a typical situation con- 
fronting the administrative agency may be 
cited. A complainant, a Negro, sought a 
job with employer X.* The complainant 
Was given an application form by the em- 
ployer, which she completed. Upon three 
separate occasions, she unsuccessfully sought 
a job with the same firm, The investigation 
by the Massachusetts commission indicated 
that many Negroes resided near the em- 
ployer’s plant, but colored people were not 
employed; the complainant's application card 
was marked differently from other ques- 
tionnaires; and many people had been hired 
since the complainant had sought a job, 
with two thirds or more of those hired being 
inexperienced. Unfortunately, in this case, 
before a decision was made, the complainant 
secured employment elsewhere and the case 
was dropped. Of course, as decisions are 
publicized and offenders held legally re- 
sponsible, proving a violation is going to 
become more difficult. 


In Connecticut, the commission was un- 
able to discover evidence of discrimination 
when an insurance company preferred to 
hire a white person rather than a Negro 
applicant for a professional position.” AI- 
though the Negro was “superior in all re- 
spects,” the commission could not, it said, 
substitute its judgment for that of the em- 
ployer when the person chosen for the posi- 
tion was well qualified and the complainant 
was treated fairly. The commission did say 
that, in the future, re-examination of the 
firm’s employment records might be neces- 
sary if qualified Negroes continue to be 
by-passed. Based on technical or admin- 
istrative rules of evidence, the decision may 
be correct; sociologically, the commission's 
opinion is a travesty of justice because of 
well-known cancerous hiring policies within 
the insurance industry. 

In New Jersey, due to a change in posi- 
tion classification, two white people who 
had been waiters-in-charge of railroad din- 
ing cars were promoted, upon application, 
to stewards, whereas 11 Negroes who had 
been waiters-in-charge were demoted to ordi- 
nary waiters. The Negroes, it appears, had 
requested advancement to steward, but their 
petitions were never acted on. Later, the 
railroad line abolished the position of steward 
and the Negroes were repromoted to waiters- 


To cut back on our foreign eco- 
nomic aid now just because we are 
having « recession here at home 


would be . the wrong policy. 
—John Cowles, president, Minne- 
apolis Star and Tribune. 


in-charge. After the complaint was investi- 
gated, the New Jersey commission made a 
finding of discrimination, although the com- 
plainants had already been returned to the 
rank of waiters-in-charge. Because there 
was no guarantee that the same problem 
would not arise in the future, the commission 
adjudicated the case rather than dropping it. 


Not long ago, the first public hearing 
involving a major airline was held by the 
New York State Commission Against Dis- 
crimination. A Negress charged the carrier 
with discrimination when was refused 
employment as a flight hostess upon answer- 
ing a newspaper advertisement for help. 
Attempts to reach an amicable settlement 
failed, and a public hearing was held. The 
airline carrier admitted that the complainant 
was qualified for the position, but that she 
was not endowed with the necessary physical 
assets to become an airline The 
New York commission rejected the defense 
advanced by the airline because Negroes 
had never been hired in any flight capacity. 
This opinion, in many respects, is contrary 
to the decision reached by the Connecticut 
commission, previously referred to 


she 


hostess 


To date, few concerning FEPC 
legislation have gone to trial before a state 
court. A review will now be made of the 


few decisions issued by state tribunals. 


cases 


Arbury, a complaint was 
processed in New York against the Pan 
American World Airways when a Negro 
was not hired to fill the position of flight 
steward.“ The commissioner investigating 
the charge dismissed the complaint without 
a formal hearing because of a lack of evi- 
dence. The complainant then sought a 
court review of the commissioner's order. 
The court upheld the dismissal of the com- 
plaint. A formal hearing is not mandatory 
when, according to the investigator, evi- 
dence of discrimination is unavailable. 


In Jeanpierre v 


The dissenting opinion referred to the 
prevailing discriminatory pattern in the air- 


= Annual Report of the Massachusetts Com- 
mission Against Discrimination (1956), pp. 8-9. 
* Commission v. Travelers Insurance Company 
(1951). 
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* New York Supreme Court, Appellate Divi- 
sion, First Department (1957). 
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. . the cost of nominating and 
electing all public officials in 1952 
was approximately $140 million. 
figure for 1956 
will approach $200 million.—Pro- 
fessor Richard F. Schier of Franklin 
and Marshall College. 


line industry. For this reason alone, the 
complainant should be entitled to a formal 
hearing. 

The first court opinion where FEPC was in 
issue was published in 1950.° A New Haven, 
Connecticut dairy advertised for help, and 
the first applicant was a Negro. Three 
vacancies were filled by the firm with white 
applicants, while the Negro was not hired, 
according to the firm, because a former 
empioyee was to be reinstated (subsequent 
testimony proved this to be a falsity) and 
the wage was inadequate for a person of 
the applicant’s age (the complainant never 
balked at the imadequacy of the wage). 
Although Negroes had been hired in the 
past, the company never used them in jobs 
requiring public contact. The Connecticut 
commission found the employer guilty of 
discrimination, and the court upheld the 
commission. 


An employment agency violated the New 
York FEPC by using an application blank 
which requested information pertaining to 
racial origin and religious belief.” While 
the purpose of seeking background data is 
not necessarily discriminatory, information 
pertaining to national origin and religion 
could have been secured after an employ- 
ment contract was entered into, according 
to the court. In addition, other evidence 
was produced that the job applicant was 
questioned concerning a change of name, 
religion of a former employer and the 
maiden name of the former employer's wife. 


In International Brotherhood of Electrical 
Workers, Local 35 v. Commission on Civil 
Rights of Connecticut, a Negro, well qualified, 
was refused union membership.” While 
many persons were seeking admittance and 
membership was limited, evidence disclosed 


that a responsible union official referred to 
Negroes as poor union members; a few 
white applicants, meanwhile, were admitted 
to the union; and other Negroes had been 
rejected. Therefore, according to the court, 
the union was guilty of discrimination. The 
court felt that the reasons given by the 
union for denying membership was a subter- 
fuge, intended to disguise racial prejudice. 
A subsequent court hearing became neces- 
sary when the complainant was refused 
membership because a union contractor 
failed to sponsor him.* 


In Ross v. Arbury, 
York Commission Against 
to require a business establishment to post 
notices pertaining to the New York law 
and other procedural materials was the 
major issue.” The court upheld the com- 
mission’s order directing an employer to 
post designated notices. If the instruction 
had been in any way unreasonable, the court 
would not enforce the commission's directive 


the right of the New 
Discrimination 


Currently, state laws directed at discrimi- 
nation are justified as a constitutional exer- 
cise of police power. In Ratlway Mail 
Association v. Corsi, the United States Su- 
preme Court upheld the constitutionality of 
the New York law; a state has the power 
to protect its citizens when unions exclude 
certain races and religions from employ- 
ment opportunities.” 


California protects the employment op- 
portunities of minorities without an FEP¢ 
statute because discrimination has _ been 
held to be contrary to public policy.“ In 
Williams v. International Brotherhood of 
Boilermakers, skilled Negro shipyard workers 
sought an injunction against the Boiler- 
makers.“ The gist of the complaint con- 
cerned a union attempt to obtain the discharge 
of Negro employees in accordance with a 
closed shop contract entered into with an 
employer (the closed shop in interstate 
commerce was legal prior to 1947). Ne- 
groes, it appears, were not permitted to 
become union members and obtain gainful 
employment except under discriminatory 
and unequal conditions. The California 
Supreme Court ruled favor of the peti- 
tioners because a union cannot, contrary to 
public policy, prevent by arbitrary measures 
the constitutionally protected right of people 


*® Draper v. Clark Dairy, Inc. (Conn. Super. 
Ct., 1950). 

%* Holland wv. Edwards, 25 LABOR CASES 
{ 68,388, 307 N. Y. 38, 119 N. E. (2d) 581 (1954). 

24 LABOR CASES { 68,079, 140 Conn. 537, 102 
Atl. (2d) 366 (1953). 

% International Brotherhood of Electrical 
Workers, Local 35 v. Commission on Civil 
Rights (Conn. Super. Ct., 1954). 
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to obtain gainful employment. It is inter- 
esting to note that the court referred to a 
closed shop agreernent as a form of invidious 
union monopoly. Other opinions in Cali- 
fornia have condemned discriminatory em- 
ployment devices.* 

The California rule has not been used to 
any extent against unions in other jurisdic- 
tions, possibly due to the passage of the 
Taft-Hartley Act which outlawed the closed 
shop and preferential shop in interstate 
commerce and due to the onslaught of state 
right-to-work laws. In addition, the Cali- 
fornia rule as enunciated applied only to 
union discrimination. As a practical matter, 
in construction and other industries, the 
closed shop is still in vogue irrespective of 
the prohibition contained in the Taft-Hart- 
ley Act. Many states, including TIilinois, 
without FEPC legislation and without right- 
to-work laws, could adopt the California 
doctrine without facing constitutional haz- 
ard and, it appears, the rule would not be 
stretched dangerously if applied to em- 
ployers. Of course, because the 
and preferential shop has been outlawed in 
interstate commerce by the Taft-Hartley 
Act, the question arises as to whether the 
California doctrine could be applied to 
situations where a closed shop agreement 
was not in effect and whether the ruling 
could be invoked against employers who 
discriminate. 


ck sed 


Weakness 
of Current Legislation 


Reports submitted by the state adminis- 


trative bodies charged with enforcement 
enthusiastically dispel any doubt of the 
effectiveness of FEPC. No learned critic 


will deny the extension of employment op- 
portunities to minorities because of FEPC, 
and proponents for the right of all indi- 
viduals to work based upon ability cannot 
question the need for FEPC legislation. 
However, because of self-serving state- 
ments, public relations, the need for addi- 
tional funds from state legislatures, a lack 
of understanding and insight, etc., the glow- 
ing statements submitted by many boards 
are questionable. For example, most re- 
ports indicate that top management is sold, 
easily, after enactment, on the need for 
laws protecting the employment rights of 
minorities and that state commissions are 
pleased with management cooperation. This 
conclusion contradicts the findings of well- 
qualified sociologists who hold that preju- 


dice on the top level is difficult to break 
down because minorities present a future 
challenge to entrenched interests. 


It seems naive to assume that basic fears 
and attitudes so complex can change after 
a few years of quasi-legal regulation under 
a Fair Employment Practices Act. It seems 
much more realistic to assume that dis- 
crimination is driven underground for fear 
of legal responsibility and it is no longer 
fashionable openly to express racial and 
religious hostility. Many industries such 
as insurance, banking, etc., are combating 
equality of employment opportunities and, 
to an observer, state agencies operating 
under FEPC in some situations seem al- 
most powerless to break established pat- 
terns. Many unions, especially those created 
horizontally—that is, the craft-type umions— 
continue to flout state laws. The con- 
struction industry, with its unethical use 
of seniority rules and foreman selection 
from those eligible to work, and the rail- 
roads are excellent examples of denials of 
employment opportunities. 


It is extremely difficult to assess ac- 
curately the value and effectiveness of most 
state laws because of the high rate of em- 
ployment. An attempt to assess the value 
of a state law based upon the number of 
complaints submitted leads to inaccuracies 
because many persons belonging to minority 
groups do not prefer charges for fear of 
blacklisting, are unaware of the law, do not 
trust the justice of the predominant groups, 
etc. New York, which judges the 
of its law by the number of industries open- 
ing doors to minorities, should also consider 
people facing prejudice are 
higher-paying and supervisory 
As already indicated, an FEPC 
underground 


success 


how many 
placed in 
positions. 


law drives preiudice 


Racial and religious prejudice is inher 
ently complex and difficult to measure. An 
individual may express racial prejudice and 
hostility to members of his “caste” and yet, 
for example—a Negro, 
may react receptively. People not racially 
prejudiced have been known to adopt the 
mores of the group to which they belong. 
Here, a law to combat discriminatory em- 
ployment is helpful because the prejudice is 
not deeply and irreparably rooted. Against 
the person with a deep hatred for certain 


when confronted with 


races and religions, the educational value of 
FEPC is nil, as individual does not 
consider himself a lawbreaker by partici- 
pation in discriminatory practices but as a 


this 


Thompson v. Moore 
(Calif. S. Ct., 1946): Blakeney v. 


State FEPC Laws 


Drydock Company 
California 


Shipbuilding Corporation (Calif. Super 
1945). 


principled martyr. Many employers and 
union leaders, consciously or otherwise, 
project their personal prejudices unto others, 
namely employees, claiming a loss of morale 
and reduction of production when the wishes 
of employees are not adhered to. With the 
unconscious blessing of a state commission 
primarily oriented to the educational fea- 
tures of FEPC, a go-slow policy is adopted 
which leads the more flagrant violator to 
believe that legal prosecution will not occur 
if abuses are carefully hidden. 


Some commissions argue that changes in 
employment policy due to FEPC are real 
and permanent. However, a constant check 
of firms making a token compliance with 
the law is not maintained in order to deter- 
mine whether minority employees have 
been upgraded, promoted, etc. 


Contrary to the eulogies made in the 
United States by many political speakers, 
variable discriminatory employment prac- 
tices is the rule rather than the exception, 
yet very few cases are brought to court and 
many complaints are dismissed by state 
agencies for lack of evidence. Results of 
hundreds of years of socially acceptable dis- 
crimination cannot change almost overnight. 
yet administrative boards submit spectacular 
reports of the effectiveness of conciliation. 
Because of the secrecy of commission hear- 
ings, it is almost impossible to appraise 
accurately the value of education and con- 
ciliation as a means of ending prejudice. 


Although a variety of criticisms can be 
leveled, the problems faced by state com- 
missions are many and varied. If too many 
formal charges are preferred against em- 
ployers, unions and employment agencies, 
resentment develops against the “needless” 
public interference. On the other hand, 
commissions should realize that a failure to 
use the law increases violations, and a 
clamping-down will be necessary at a future 
time. In deference to the need for educa- 
tion and a go-slow policy, the state laws 
could be of greater value if commissions 
were less cognizant of being a nuisance and 
more concerned with the enforcement of 
the law as written. By being overly cau- 
tious—and not lax, as many charge—com- 
missions are playing into the hands of the 
militant racists who will not comply with 
the law unless absolutely necessary. In 
fact, a cautious attitude creates a situation 
where other, more pliable groups within our 
society do not abide by the law. This 
author’s contention is admittedly contrary 
to the slow-moving policies enunciated by 
most state commissions. 
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Workers employed by member com- 
panies of the National Safety Coun- 
cil had fewer injuries in 1957 than 
in 1956, but the injuries they suf- 
fered were more severe than the 
previous year's. 


One of the chief obstacles to the effective- 
ness of FEPC legislation has been evidence 
or, more accurately, a lack of evidence. 
Although administrative bodies are not 
bound by the hearsay rules of evidence, 
there is some indication that state agencies 
have been more than somewhat formalistic 
in their approach. Administrative decisions 
are subject to judicial review and are not 
questioned, theoretically, if supported by 
evidence. Care must be exercised in mat- 
ters of such importance; however, not only 
must the accused be shielded from unwar- 
ranted attack, but people bringing com- 
plaints to state agencies for consideration 
are entitled to fair treatment. Absolute 
proof of discrimination is impossible and 
something less than absolute proof must 
be accepted by a state commission in order 
to hold the accused responsible for an 
FEPC violation. The problem is one of 
determining how much proof is necessary 
to sustain a charge leveled against the ac- 
cused. It would seem that where discrimi- 
nation in the industry is widespread, there 
is more than enough evidence to hold legally 
responsible an employer who does not em- 
ploy a single person of a given minority 
and who is located in a metropolitan area 
where people of many races and religions 
reside. In today’s labor market with exist- 
ing shortages of skilled labor (the large 
number of people currently unemployed 
may have created a surplus), state commis- 
sions should be able to hold public hearings 
more often and, in addition, should be able 
to find many violators responsible for break- 
ing the law. If a discriminatory pattern is 
established, state boards should presume 
that the prejudice will continue. Actually, 
a more difficult evidentiary problem arises 
where a token few belonging to a minority 
are hired. Yet even here the evidentiary 
problem shouldn’t be insurmountable if 
members of minority groups are restricted 
to certain jobs. The New York law, for 
example, has been of great aid in New 
York City. Many shops and department 
stores, for the first time, are hiring Negro 
clerks and salespeople, yet in shops where 
exclusive and expensive apparel is sold, 
employment policies have not changed and 
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Negroes are not hired. A more realistic 
evidentiary view by the New York com- 
mission could be of aid in breaking the 
initial resistance because it is obvious that 
exclusive women’s shops are discriminating. 


Where union charters or bylaws are ob- 
viously discriminatory, there shouldn’t be 
too much difficulty in establishing discrimi- 
nation. Of course, where FEPC laws have 
been enacted, unions have amended their 
charters and bylaws so that discriminatory 
policies are not apparent. But it is obvious 
that some union policies of discrimination 
have not changed. If unions maintain sep- 
arate locals, separate job-referral lists, etc., 
it seems fairly clear that there is discrimina- 
tion, yet state commissions have not been 
willing to find, per se, discrimination when 
facilities are separated. If, after a term of 
employment, Negro apprentices are not 
promoted to journeymen and full-fledged 
craftsmen and to better-paying jobs or are 
not admitted to full and equal union mem- 
bership, the state boards should be less 
reticent and more willing to find a continua- 
tion of the prejudicial pattern. 

In areas with FEPC legislation, many 
persons have managed to break the “im- 
penetrable barrier,” but the chief problem 
has been promotion and upgrading. Many 
state commissions have been unable to 
maintain an adequate follow-up program to 
insure better positions for qualified minori- 
ties. It would seem that a firm continues 
discriminatory policies, although hiring the 
“unwanted,” by developing segregation within 
the plant. 


Many state reports indicate that individ- 
uals thwarted by discrimination refuse or 
fail to bring complaints against employers 
or unions. To remedy this problem, state 
agencies must campaign more extensively 
to acquaint minorities with the law and, 
at the same time, reassure minority mem- 
bers of full protection against possible eco- 
nomic retaliation. Although the black list 
is used infrequently by employers, many 
persons—particularly those facing discrimi- 
nation—are fearful of it. Of course, com- 
missions could break the initial resistance 
by undertaking the investigation of indus- 
tries and large firms noted for discrimina- 
tion, where laws permit, without complaints. 
With the passage of time, the fear of eco- 
nomic reprisal disappears and people are 
acquainted with their rights. For example, 
in New York, where the law was enacted 
in 1945, the number of charges submitted 
to the commission increased considerably 


during the first six months of 1956. This 
may be indicative of the growing confidence 
minorities have in the New York State Com- 
mission Against Discrimination, although the 
numerical addition was attributed to a grow- 
ing awareness of the law and an increase 
in the number of people belonging to minor- 
ities (mainly Puerto Ricans). 


The greatest obstacle to equality of job 
opportunity, according to many state re- 
ports, is the private employment agency, 
where evidence of discrimination is difficult 
to uncover. Employers desiring to circum- 
vent FEPC turn to private employment 
agencies which are willing to find “proper” 
applicants for a fee. 

Other criticisms leveled against adminis- 
trative bodies charged with FEPC enforce- 
ment are the excessively secret operation, 
the fact that many commission members 
are prominent people unable to attend meet- 
ings regularly, and the length of time it 
takes to investigate a case and render an 
opinion. 


Recommendations 
to Make FEPC More Effective 


Introduction—FEPC laws are socially 
desirable, and the criticism leveled is only 
intended to highlight glaring weaknesses for 
the purpose of making recommendations. 
As an example of the excellent work done 
by the New York commission, a great deal 
of deserved newspaper publicity was given 
to the part played by Branch Rickey of 
the Brooklyn Dodgers when Jackie Robin- 
son, the first Negro in major league base- 
ball, was hired. A great deal of credit 
should have gone to the New York State 
Commission Against Discrimination which 
was a major contributing factor to the 
acceptance of Mr. Robinson in major league 
baseball.“ Many “prophets of doom” fore- 
saw, because of FEPC, an exodus of busi- 
ness; an increase of racial and religious 
prejudice; inability of management to con- 
trol operations effectively; loss of morale in 
the plant, resulting in decreased production; 
etc. To date, none of these prophecies has 
come true. In fact, according to most re- 
ports, it seems desirable to enact many more 
state FEPC laws or a federal FEPC law. 


In the South, where the need to provide 


equal employment opportunities is most 
acute, the passage of state laws is most 
unlikely. Because of the southern bloc in 
the United States Congress, there is only 


“ Carter, work cited at footnote 2, at p. 44. 
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a slim possibility of passing federal legis- 
lation with “teeth.” The best opportunity 
to introduce laws aimed against discrimina- 
tion is during a period of economic prosperity 
and corresponding shortages of manpower. 
Unfortunately, the members of Congress 
favorable to FEPC are in the minority and 
are unable to control strategic committees. 


Members of dominant groups who are not 
personally prejudiced and who have never 
experienced racial or religious bias are 
often unable to comprehend the need for 
legislative control on a state level. Minority 
groups are, of course, easily motivated 
to press for legislative action because they 
suffer the greatest economic deprivation. 
Because many people facing discrimination 
are recent arrivals to the United States or 
newly migrated from the South to the 
North, they are fearful of economic retalia- 
tion and remain silent even where there is 
FEPC; the Puerto Rican is an excellent 
example. Of course, Oregon has already 
enacted a law outlawing discriminatory 
employment. 


Some experts argue against the enact- 
ment of FEPC because of the type of decision 
delivered in California, previously discussed, 
where public policy prohibits employment 
discrimination. They hold that the passage 
of legislation outlawing discriminatory em- 


ployment is unnecessary because a person’s 
right to earn a living cannot be taken away 
in an arbitrary manner. It should be noted 
that the California doctrine has not spread 
to other states and legislation appears neces- 


sary. Furthermore, the California rule has 
been applied only against unions holding 
closed shop contracts. Others argue that the 
decisions rendered by the United States Su- 
preme Court, interpreting the Railway Labor 
Act and the Taft-Hartley Act, are adequate 
protection against discrimination, Although the 
United States Supreme Court decisions have 
not been reviewed, on the whole, they are appli- 
cable only in limited situations (for example, 
the right of representation). Thus, even if 
applied, there are many instances where 
protection would be unavailable to people. 
As a matter of fact, the opinions issued 
by the Supreme Court have been cited 
sparingly by other courts. The United 
States Supreme Court decisions have had 
little or no effect, to date, upon the employ- 
ment policies, it would appear, of most 
employers, unions and employment agencies. 


Members of state legislatures often favor 
right-to-work laws as a cure-all to every 
form of union racketeering and abuse. Right- 
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Our Constitution was premised upon 
the sovereignty of the people. The 
men who drew it were wise men and 
knew that even a majority .. . 
can be as guilty of great oppres- 
sions as a king or as the Central 
Soviet Committee. 

—Justice William O. Douglas 


to-work laws, they say, are necessary be- 
cause every individual has the constitutional 
right to work, and legislation to prevent 
union monopoly is essential. The same rea- 
soning can be advanced to promote FEPC, 
where the need is even more acute. How- 
ever, when right-to-work advocates are 
asked to protect minorities, they adopt the 
look of the three monkeys and see no evil, 
hear no evil and speak no evil. Where right- 
to-work laws exist, an amendment to pro- 
hibit racial and religious discrimination could 
protect minorities against union abuse al- 
though a more thorough revision would be 
necessary to include employers. However, 
most of the right-to-work legislation is 
found in the South where the possibility for 
amendment is slim. Indiana is the only 
northern industrial state with a right-to-work 
law and, curiously, the state law establish- 
ing a policy of nondiscriminatory employ- 
ment contains no provision for enforcement 
The motives of legislators who are in favor 
of right-to-work laws but against FEPC 
are subject to suspicion. 
Methodology.—T his 


discussion will be 


devoted to state FEPC laws, and the meth- 


make them 
concentrated 


ods that could be utilized to 
more effective. Industry is 
in the hands of a few, relatively speaking, 
and enforcement of state FEPC laws should 
be more stringent because of the relative 
ease of enforcement. However, FEPC laws 
are often passed by legislatures where poli- 
tical pressure rather than belief in equal 
employment opportunities is the dominant 
motive. To limit the ability of committees 
to function well, political friends are ap- 
pointed to these state agencies and the 
appropriations are token ones rather than 
based on need. Obviously, in many in- 
stances, FEPC is being treated like a poli- 
tical football with little concern for changing 
prejudicial patterns. 

Many people unable to obtain employ- 
ment because of discrimination fail to file 
complaints with state commissions. State 
commissions have advanced various reasons 
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which unquestionably account to some de- 
gree for the lack of prosecution. It would 
seem that a more realistic explanation for 
the absence of prosecution has been the 
lack of public hearings and subsequent peti- 
courts to enforce administrative 
orders. If state commissions publicize ade- 
quately the rights individuals are accorded 
and the educational groundwork has been 
laid, minority groups adopt a 
attitude and fail to initiate com- 


tions to 


properly 
“show me” 
plaints until assured, more or less, that the 
law is something more than an expression 
For example, the New York 
Discrimination 


of high ideals. 
State Commission Against 
has spent many fruitless hours reasoning, in 
a fatherlike fashion, with airline carriers to 
hire Negroes in flight capacities. Because of 
limited results, Negroes are naturally skep- 
tical of the legal enforcement of FEPC. 
With the successful public prosecution of 
one firm and with adequate publicity, many 
more complaints should be submitted be- 


fore long to the New York commission. 


In some States, commissions are em- 
powered to initiate hearings whereas com- 
missions elsewhere are not legally authorized 
to investigate offenders without a complaint. 
Where a commission is not authorized to 
hear and try a case without a formal charge, 
state laws should be amended. But even 
where commissions are able to initiate in- 
vestigations without the submission of a 
complaint, there seems to be a notable lack 
of enthusiasm for using this authority for 
fear of alienating industry, unions and the 
public. So, instead, people facing an uphill 
economic struggle are alienated and told to 
be patient. It would seem that commis- 
sions, in known areas of discrimination, 
should take the bull the horns and 
initiate investigations and prosecutions. Civic 
organizations, in addition, should be en- 
couraged to bring complaints on behalf of 
individuals, as a means of combating lethargy. 


by 


Most of the evidence gathered by state 
commissions is treated in the same manner 
as a “cloak and dagger” operation and 
shrouded in great secrecy. To a point, good 
taste and efficiency calls for silence, but 
complete will never increase the 
eficiency of FEPC operation. This author 
believes that many states would show better 


secrecy 


results if, by some fair system, the names 
of employers and unions accused of dis- 
crimination were publicized. Newspapers in 
particular have taken up the cudgel against 
discrimination (although their own em- 
ployment policies are often no better than 
those of the public to whom they appeal), 
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There is no such thing as absolute 
freedom. The freedom that we seek 
is that limited by rules that all know 
and which apply to all and which 
are made and proclaimed by our 
chosen representatives. 

—Judge Frederick Frost 


and rounds of adverse 


specific firms and unions could bring some 


publicity against 
positive results. 
State laws or 
lished by commissions should provide for 
the automatic follow-up of firms found 
guilty or suspected of discrimination. An 
employer investigated for or found guilty 
of discriminatory hiring practices will, as a 
token gesture, hire a few persons belonging 
However, the employer 
religiously prejudiced does not 
change of heart 
Constant 


procedural rules estab- 


to a miunority. 
racially or 
undergo a revolutionary 
when forced to pay a small fine. 
vigilance is absolutely essential 
In some instances—particularly in the 
resisting hard-core industries—a public ex- 
to end discriminatory 
As a means of exert- 


ample is necessary 
employment policies. 
ing pressure, state commissions could en- 
force FEPC by using corporate law and 
theory. A _ state charters creating 
corporations or, by appointing agents, per- 
mits foreign corporations to transact busi- 
Corporation charters 
by a 


issues 


ness within its borders. 
can be revoked for reasons 
quo-warranto proceeding, and the 
bility of losing a valuable franchise for dis- 
crimination would be an excellent deterrent. 
It would that foreign corporations 
engaging in business practices contrary to 
public policy can be denied the right to do 
business in a which prohibits dis- 
criminatory employment. State commis- 
sions should check the feasibility of revoking 


many 


possi- 


seem 


State 


the charter of a firm or denying the right 
to engage in commerce if employing on a 
discriminatory basis. If one corporation lost 
its charter or right to engage in business, 
many other firms would take greater in- 
terest in seeing that all employees and job 
applicants were given substantially equal 
consideration. 

By legal fiat, corporations are treated as 
separate entities divorced from the stock- 
holder. Where stock ownership or control 
would be one or a few 
persons, pressure could be brought on the 
holder (or holders) to force a change in 
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corporate hiring and promotion policies. A 
little publicity, if necessary, directed at the 
individual owner rather than the corpora- 
tion, where no individual is responsible, 
could yield some satisfying results. There 
is some legal precedent for the use of such 
a tactic—courts have gone behind the cor- 
porate cloak of the “family” corporation. 


The problem of securing evidence to hold 
an employment agency responsible for an 
FEPC transgression has been noted. Pri- 
vate employment agencies, because of 
historic abuse and collusion, are regulated 
by state statutes and must be licensed be- 
fore selling their services. When an em- 
ployment agency investigates the placement 
possibilities of a job applicant, the candidate 
is never told what positions are open or 
that he may be ineligible for some referrals 
because of race or religion. Although 
Illinois has not promulgated FEPC legisla- 
tion, it does regulate the employment agency 
by a rather typical statute. The Illinois 
Department of Labor is authorized to issue 
licenses to applicants upon a showing of 
“good moral character” and “business in- 
tegrity.”"“ Section 197d of the Illinois 
statute provides: 


“The Department of Labor may require 
such other proof as to the honesty, truth- 
fulness and integrity of the applicant, as 
may be deemed necessary and desirable.” 


Under Section 197d, a license can be re- 
voked where evidence is presented bearing 
on the licensee’s “honesty, truthfulness and 
integrity.” It would appear that the license 
of an employment agency can be revoked 
because the integrity and honesty of a firm 
conspiring to discriminate contrary to law 
is questionable. In Oregon and other states 
with FEPC legislation, pressure to end 
discrimination can be applied on employ- 
ment agencies by revoking licenses. If one 
employment agency should lose its license, 
orders for discriminatory placements would 
not be as willingly and blatantly accepted. 
With current FEPC penalties, employers 
who limit job openings to certain races or 
religions are willing to pay the fine should 
an employment agency be held responsible 
for discrimination, and the employment 
agency has little to lose, especially since 
there is no publicity when an offense is 
perpetrated, In addition, state FEPC laws 
should be amended so that employment 
agencies are required to disclose the names 
of employers who seek help on a discrimina- 
tory basis. 


A married couple with two children, 
whose 1946 income was $3,000, 
would need to earn $4,445 in 1958 
to be as well off. 

—tThe Tax Foundation 


The most difficult problem facing the 
State commission is securing proof that an 
employer has violated the law. Because dis- 
crimination is often subtle and exists to 
varying degrees, establishing an FEPC 
offense is difficult. It is suggested that evi- 
dence of discriminatory employment practices 
could be secured by contacting the uni- 
versities where large companies recruit. 
Some employers openly inform placement 
officers at universities to present only qualified 
job candidates who are not members of speci- 
fied races or religions. In other instances, 
although not expressly barred, persons of 
a certain race or religion have never been 
employed by these recruiting officials. There 
is, in either circumstance, at least prima- 
facie evidence of discrimination contrary to 
FEPC, because the ability to get through 
school has never been based on race or 
color, even though some colleges use the 
quota system for admission purposes. Thus, 
it seems that many “undesirable” students 
are well qualified. In fact, some state uni- 
versities are violating FEPC and other 
laws, where employment referrals are racially 
or religiously restricted by permitting em- 
ployers who discriminate to use public 
facilities. In a word, universities are often, 
unwittingly, partners in breaking the law. 
Universities, in particular, should be more 
aware of their social responsibilities and 
should refuse to allow the use of campus 
and placement facilities to firms violating 
the law. State commissions could gather a 
great deal of evidence by examining the 
records of placement offices in colleges and 
universities. This would be effective, since 
only the large firms can afford to recruit 
on a campus and, it appears, large com- 
panies set the economic tone for smaller 
employers. 


Some members of state commissions are 
attorneys; a rather formalistic use of the 
rules of evidence is apparent when, actually, 
commissions are not required to follow 
legal procedure. The Connecticut case re- 
ferred to above is an example. In the 1948 
annual report prepared by the New York 


Illinois Revised Statutes 1957, Vol. 1, Ch. 48, 
Sec. 197a. 
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State Commission Against Discrimination, 
the point was made that an intention to 
discriminate is not necessary in order for 
a violator to be held legally responsible,” 
yet a cursory review of many state decisions 
and reports does not indicate that commis- 
sions have been cognizant of this factor. 


A court, when deciding a case, doesn’t 
consider the ethics or mores of a particular 
group—it is only concerned with evidence 
and the law to be applied in the individual 
case. In a legal proceeding following an 
administrative hearing, the individual, with 
the aid of a commission, must establish that 
he has been a victim of racial or religious 
discrimination. A sociologist, on the other 
hand, looks to patterns of group behavior to 
determine whether discrimination exists and 
is unconcerned, except as another statistic, 
with the individual event. Some compromise 
should be made by state boards between 
legal proof and sociological proof. As state 
FEPC gains wider public acceptance, dis- 
crimination will become more subtle and 
difficult to prove. A sociologist, for example, 
would acclaim and find discrimination if 
an employer with, let us say, an office force 
of 2,000 employees in a city like New York 
or Chicago did not employ one Negro. 
However, a Negro filing a complaint in a 
similar situation—to be entitled to FEPC 
satisfaction—must prove discrimination. 
The employer who doesn’t employ Negroes 
or only employs Negroes in certain jobs is, 
prima facie, guilty of discrimination if the 
applicant is qualified. Shifting the burden 
of proof to the employer after a prima- 
facie case of sociological discrimination has 
been established seems to be fair and not 
unduly prejudicial. The greatest difficulty in 
applying the suggested evidentiary shift lies 
where an employer hires a token number 
of employees of a group which usually faces 
discrimination when seeking employment. 
Even then, shifting the burden of proof to 
the employer is a workable procedural rule 
as the company’s records can be investi- 
gated total number of 
persons hired during a given period in rela- 


to determine the 


tion to the number of Negroes hired, the 
number of Negro applicants, etc. If Negroes 
are restricted to certain jobs, there is at 
least prima-facie evidence of discrimination. 
Shifting the burden of proof to an employer 
after a prima-facie case is established re- 
sults in a compromise between sociological 
and Precedent exists for 


legal evidence. 


shifting the burden of proof to the defend- 
ant—for example, the doctrine of res ipsa 
loquitur as a means of establishing the neg- 
ligence of the defendant. An outstanding 
authority states: 


“The reasons for the recognition of pre- 
sumptions by the courts are various. First 
and foremost is the reason of probability. 
In certain recurring fact-situations it be- 
comes accepted by the judges that the proof 
of fact A renders the inference of the ex- 
istence of fact B so probable that it is 
sensible and time-saving to assume the truth 
of fact B until the adversary disproves it. 
A second ground is a procedural convenience 
In a criminal case it is convenient to require 
the accused, if he wishes to raise the ques- 
tion of sanity, to produce evidence of his 
insanity. This saves the state the fruitless 
trouble of proving sanity in the great num- 
ber of cases where the question will not be 
raised. The vehicle for accomplishing this 
saving of time is the presumption of sanity 
A third consideration is that of fairness in 
allocating the burden of first producing evi- 
dence upon the party who has the superior 
means or The stock 
example is the presumption that as between 
connecting carriers the damage occurred on 
the line of the last carrier. Fourth, notions, 
usually implicit rather than express, of social 
and economic policy incline the courts to 
favor one contention by giving it the benefit 


access to the proof. 


of a presumption, and correspondingly handi- 
A classic 
ownership 


capping the disfavored adversary. 


instance is the presumption of 


from possession, which tends to favor the 
prior possessor and to make for the sta- 
bility of estates.” “ 

To establish union discrimination, state 


commissions should look to collective bar- 
gaining contracts, hiring-hall arrangements, 
establishment of separate locals for Negro 
and white persons, union charters, bylaws, 
etc. Again, a presumption of discrimination 
should arise where there are separate locals, 
since the United States Supreme Court has 


ruled that “separate but equal” schooling 
facilities perpetuate, and tend to create, 
inequality and prejudice.“ Obviously, dis- 
tinction on the basis of religion or race 
does not lead to equal employment op- 
portunities based upon ability. If a col- 
lective bargaining contract is obviously dis- 


criminatory, the union should be required 
evidence contravening the pre- 


FEPC 


to submit 


sumption of an violation 


“ Pp. 67-68. 


* McCormick, Handbook of the Law of Evi- 


dence (1954), p. 641. 
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* Bolling v. Sharpe, 347 U. S. 497 (1954). 
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As an aid, employers investigated and 
suspected of discrimination should be re- 
quired to file with state commissions copies 
of job descriptions and job specifications. 
Most of the larger firms rely heavily on 
job analysis for selection, placement and 
training of employees and the preparation 
of job descriptions and job specifications. 
With such a requirement, commissions will 
be better prepared to conclude whether a 
clear-cut pattern of discrimination is ap- 
parent. The commissions will not be over- 
burdened by requiring the submission of 
job specifications and job descriptions, since 
industry is centralized in a small number 
of firms in comparison to volume. 


To determine whether an applicant claim- 
ing discrimination is qualified, a review of 
the various aptitude, intelligence, and other 
tests made by the employer would be help- 
ful, in addition to consideration of prior 
training, experience, etc., which could then 
be compared with the job specifications 
prepared by most of the larger firms. If an 
employer uses various testing devices for 
employment purposes and fails to do so 
where a Negro applicant presents himself, 
there is at least prima-facie evidence of 
discrimination. 


Employers and unions.—This section will 


consider the means by which employers 
and unions can help to prevent discrimina- 
tory employment practices. 

International Harvester Company, a pioneer 
in adopting a policy of nondiscriminatory 
employment, found that the success of its 


program depended upon proper supervision.” 


This suggests the use, by both employers 
and unions, of available training facilities. For 
example, discrimination in the construction 
trade unions is rather widespread, and labor 
organizations, to show good faith, could con- 
centrate upon training foremen who are 
often responsible for hiring. Unions under- 
take a variety of educational projects, and 
and a program to reduce discrimination is 
certainly worth while. Employers could 
also make use of training facilities by 
educating supervisors to eliminate, to some 
extent at least, racial and religious prejudice. 


To expedite the success of an undertak- 
ing designed to halt discriminatory employ- 
ment, a motive other than humanitarian 
must often be supplied to many persons and 
organizations. International and national 
unions could motivate locals in several 
ways. For one thing, locals; contrary to 


the national or international unions belong- 
ing to the loosely federated AFL-CIO, do 
not enjoy autonomy and the amount of 
freedom available depends, to a great ex- 
tent, upon the degree of conirol that the 
national leader wishes or is able to exercise 
Where there is evidence of discrimination, 
the national leaders of a union can revoke 
the local charter, suspend and/or fine, etc. 
Often, collective bargaining contracts are 
negotiated locally, and national leaders could 
upon more militant haggling on a 
local level for the inclusion of clauses 
against discrimination. A study made in 
1953 indicates that only 18 per cent of all 
collective bargaining contracts reviewed 
contained clauses prohibiting discrimination. 
A clause in a collective bargaining contract 
forbidding discrimination is an attractive 
solution because the is arbitrable. 


insist 


issue 


Arbitration is desirable because it is less 
time-consuming than a state investigation 
and hearing under FEPC and, incidentally, 
less costly. Collective bargaining contracts 
and arbitration awards, under the Taft- 
Hartley Act and in many states, are en- 
forceable by court order. Of course, where 
a state FEPC exists, the issue of whether 
an arbitrator has the right to render an 
opinion is a problem. 

The AFL-CIO could place pressure upon 
national and international unions which 
practice discrimination if it were able to 
exert greater control over constituents, Cur- 
rently, the AFL-CIO cannot control the 
policies of its membership too strictly be- 
cause of the principle of autonomy and the 
recent ouster of the Teamsters, which has 
already led to internal strife. If the federa- 
tion could influence strike benefits, pensions, 
and other individual assistance to members, 
discrimination by leaders of the nationals 
and internationals would tend to disappear 
as secession from the federation would be- 
come unlikely due to pressure from the 
membership when faced with the 
bility of financial loss. For example, if the 
AFL-CIO were able to initiate and control 
pensions for all individuals belonging to the 
affiliated nationals or internationals, greater 
pressure could be exerted at the top to keep 
individual union leaders in line with enun- 
ciated policy. Most contrary to 
publicity, are democratic, and leaders of the 
nationals or internationals would be _ re- 
luctant to leave the federation under such 
circumstances. [The End] 


unions, 


*” Davis, ‘‘Negro Employment: A Progress Re- 
port,’’ 46 Fortune 102-103 (July, 1952). 
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The Lawyer's Role 


By CHARLES H. LIVENGOOD, Jr. 


in Grievance and Arbitration 


The wide acceptance of the grievance and arbitration process is 
evidence of its usefulness and promise. 


Although the lawyer has 


not always been a welcome figure in the field of industrial re- 


lations, 


legal profession has largely disappeared. It 


the author states that this hostile attitude toward the 


is his belief that 


lawyers will play a role of constantly increasing importance in 


the future development of the grievance and arbitration process. 


Ba IS HARD to overstate the importance 
of the grievance and arbitration process 
bargaining 
Within 
within 
seen 


to the institution of collective 
and to current industrial relations. 

large extent 
decade—we have 
system for the 


a generation—to a 
little more than a 
the evolution of a 
adjustment of disputes without which our 
industrial society, as we know it, could not 


private 


function. One writer has stated: 

“It represents one of the most significant 
developments in the jurisprudence of the 
twentieth century. If this statement seems 
broad, consideration should be 
given to the fact that 
today more private disputes being resolved 
daily under provisions [for the negotiation 


carelessly 


there are perhaps 


and arbitration of grievances] than 
are being handled in all the state and 
federal courts in the country.” ’ 

For obvious reasons, grievance settle- 


ments and arbitration awards seldom make 
the headlines. They do not have the eie- 
ments of drama and excitement which 
produce publicity for unfair practice pro- 
ceedings before the NLRB and court ac- 
tions to enjoin strikes and picketing. In a 
very real sense, however, the latter reflect 
a pathological condition-—the actual break- 
down of labor-management relations—for 
which the grievance and arbitration process 
is preventive medicine. It is a process which 


provides a method for removing sources of 


friction before they build up into open 
conflict, and which affords a means for the 
adjustment of differences without economic 
warfare. Most of the sanctions governing 
the everyday relations of labor and man- 
agement are presently being provided not 
by the legislatures and the courts and the 


administrative agencies of government, but 
by grievance arbitration. This is not a 
novel view. Another commentator has 


stated the matter as follows: 

“The opinions and awards of arbitrators 
within their expanding jurisdiction during 
the past ten years have introduced the 
most complete and binding set of rules in 
labor relations since government sanction 
of unionization and collective bargaining 
under the Wagner and Taft-Hartley Acts. 
Although not generally recognized, it is an 
undeniable fact that arbitrators are establish- 
ing the fundamental principles for admunis- 
tering day-to-day industrial relations im 
America.”? 

Of course, enthusiasm for the grievance 
and arbitration process and its potentialities 
is not unanimous and unbounded. There 
are those who feel that contractual provi- 
sion for the presentation of grievances 
tends to stir up controversy turn 
the industrial plant into a debating society. 
In particular instances there is doubtless 


and to 


1 Mathews (ed.), Labor Relations and the Law 
(1953), p. 345. 
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? Cook, “‘The Right to Manage,” 9 Labor Law 
Journal 187, 193 (March, 1958). 
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This article 


is professor of law, Duke University. 
is an adaptation of his address at 
the Labor Law Institute sponsored by the North 
Carolina Bar Association and the Law Schools of 
Duke University, 

and Wake Forest 
place April 18 and 19, 1958, in Winston-Salem. 


University of North Carolina 
College. The institute took 


good reason for this belief. Nevertheless, 
it must be remembered that the grievance 
machinery does not itself create dissatis- 
factions between an employer and employee. 
The frictions and conflicts of interest grow 
out of the very nature of the relationship, 
and provision for their airing and solution 
should surely have a prophylactic effect. 
If the grievance machinery is used wrongly 


and excessively, the fault lies in its 
administration rather than in the system 
itself. 


As to arbitration, I suspect there are 
some who feel that the following award, 
dug up by an eminent scholar in this field, 
is not to be deemed surprising: 


“The undersigned, arbitrators 
named, have heard the parties 
several statements under oath 
there being a wide divergence in 
statements aforesaid, we come to 
conclusion that in the amount of damages 
we do not agree on any sum; but our 
agreement is, that each party pay his own 
arbitrators the sum of five dollars each.”* 


within 
their 
and, 
their 
the final 


by 


Unfortunately, from the standpoint of 
arbitrators if not from that of the parties, 
it must be noted that this ancient award, 
though surely it reflected the wisdom of 
Solomon,* was held ineffective by the Su- 
preme Judicial Court of Massachusetts. 


There can be no doubt that the grievance 
and arbitration process is occasionally the 
subject of abuse. I suppose that arbitrators, 
consciously or not, sometimes compromise in 
a fruitless effort to keep everybody happy, 
although any serious student of the subject 
would be forced to concede that this occurs 


far less often than is popularly assumed. 
It must be conceded that employees some- 
times take undue advantage of the opportu- 
nity for argumentation afforded by the 
grievance machinery. Arbitration is obvi- 
ously sometimes used to provide a soapbox 
from which to fulminate and propagandize. 
It is sometimes employed by both unions 
and management as a face-saving and buck- 
passing device. Also, all too often one of 
the parties will try to use arbitration to 
obtain something which he was unable to 
secure by collective bargaining. 

Certainly, the grievance and arbitration 
process is no panacea for the ills which 
beset labor-management relations. It may 
produce disappointing results, usually be- 
cause too much is expected of it. Its 
strength and effectiveness are inevitably 
affected by the character of the organiza- 
tions and individuals who participate in the 


process. It is by no means a foolproof 
device. 

However, the wide acceptance of the 
grievance and arbitration process offers 


convincing evidence of its usefulness and 
promise. According to reliable estimates, 
more than 90 per cent of all the collective 
bargaining agreements in effect in this 
country today provide for a grievance pro- 
cedure, with final and binding arbitration 
as the terminal step. This indicates that 
well over 100,000 contracts between em- 
ployers and unions have adopted voluntary 
arbitration as the major institution for 
determining the employment rights of more 
than 15 million wage earners. In short, a 
process which was seldom heard of a 
quarter of a century ago has, within a few 


*See Smith v. Holcomb, 99 Mass. 552, 553 
(1868); Cox, “‘Some Lawyers’ Problems in 
Grievance Arbitration,"’ 40 Minnesota Law Re- 
view 41 (1955). 

*It has been suggested that King Solomon 
was in fact ‘‘one of the earliest arbitrators, and 
it is interesting to note that the procedure used 
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by him was in many respects similar to that 
used by arbitrators today.’’ See Elkouri, How 
Arbitration Works (1952), p. 2: I Kings 3: 16-28. 

5See Business Week, June 15, 1957, p. 153; 
Moore and Nix, “Arbitration Provisions in 
Collective Agreements, 1952,'" 76 Monthly Labor 
Review 261 (1953). 
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short years, achieved almost universal ac- 
ceptance. It is truly remarkable that man- 
agement and labor will entrust to an 
individual, who holds no public office and is 
frequently a stranger to them both, the 
conclusive determination of important is- 
sues often involving tremendous sums of 
money. That the parties have been willing 
to do so is an extraordinary tribute to the 
integrity of private arbitrators and to the 
effectiveness of the device of grievance 
arbitration. 


Nature of Process 


It has been suggested that the grievance 
and arbitration process is essentially just 
an extension of collective bargaining.* This 
concept is not entirely satisfying because, 
as usually practiced, the process contem- 
plates a final and binding decision by some- 
one, which is hardly consistent with the 
orthodox notion that a bi- 
lateral procedure which can be conclusively 
terminated only by a mutual agreement. 
Nevertheless, there is at least a 
truth in the idea. The collective bargaining 
agreement attempts to deal with the volatile 
human relations of large numbers of people 
in a complex social group over a consider- 
able period of time. It would be impossible, 
even if desirable, to attempt to foresee and 
provide specifically in the contract for all 
of the situations which will arise. Further- 
more, collective bargaining agreements are 
frequently executed under the pressure of 
meeting a deadline, in a highly emotional 
atmosphere and without opportunity for 
expert draftsmanship. It is likely that the 
parties often settle on loose and general 
terminology, even though they suspect that 
there is something than a complete 
meeting of minds about its implications, 
simply to terminate the haggling and get 
writing which both parties 
Consequently, it is not 


bargaining is 


germ of 


less 


something in 
are willing to sign. 
surprising that arbitrators are called upon 
to fill in interstices and to infuse precise 
into ambiguous language, More- 
is to be noted that the arbitrator 
authority from the fact that 
he has been mutually upon and 
jointly invested with the power to prescribe 
There is 


meaning 
over, it 
deriv es his 
agreed 


the solution for a controversy 


some justification, therefore, for viewing 
arbitration as one aspect of the bargaining 
procedure. 

A common view is that arbitration is 
essentially a substitute for litigation, and 
has been adopted mainly because it is rela- 


tively quick, inexpensive, informal and 
flexible.” On the other hand, some com- 
mentators have taken the position that 


arbitration is “not a substitute for litigation 
but for the strike.”” 

The truth of the matter is that there is 
substance in all of these concepts. Each 
has something to contribute to an under- 
standing of the grievance and arbitration 
process and its functions, and together they 
unique character of 
manifold 


serve to indicate the 
this institution and the 
for its general acceptance. 


reasons 


Without denying the contribution which 
each of the conceptual approaches men- 
tioned can make to the sound analysis of 
the grievance and arbitration process in 
particular contexts, I share with others the 
view that the described 
most realistically as part of a system of 
industrial self-government.* From this point 
of view, collective bargaining—endorsed as 
a matter of national policy in the Wagner 
and Taft-Hartley Acts—encompasses legis- 
lative, executive, judicial and administrative 
complete the analogy, it 
to have a constitution, 


process Can be 


functions. To 
might also be said 
in the form of the rights and obligations 
arising out of the employment relationship 
as defined by state and federal law. Within 
the framework established by formal law, 
the legislative function is exercised in the 
formulation of the collective bargaining 
agreement itself—establishing wages, hours 
and other conditions of employment for a 
specified period. Although drafted in the 
form of a contract, the agreement is de- 
signed to provide rules of conduct for the 
future in the plant community. Because 
of its generality and prospective effect upon 
human relationships, the analogy to legis- 
Executive au- 
vested in 


obvious one 
responsibility are 
form of 


allocating to the 


lation is an 
thority and 
management in the 
“management clause,” 
employer the right to determine production 
schedules, methods of operation, and the 
like. The administrative function 


a ™ »-called 


can be 


*See Smith, Labor Law: Cases and Materials 
(2d Ed., 1953), pp. 895-897, and sources there 
cited. 

*See. for example, Rothstein, ‘‘Vacation of 
Awards for Fraud, Bias, Misconduct and Par- 
tiality,"’ 10 Vanderbilt Law Review 813 (1957). 

* See, for example, Freidin, Labor Arbitration 
in the Courts (1952). 
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*See. for example, Feinsinger. ‘‘Collective 
Bargaining. Labor Arbitration and the Lawyer.”’ 


10 Vanderbilt Law Review 761, 762 (1957); Shul- 
man, Reason, Contract and Law in Labor 
Relations.’’ 68 Harvard Law Review 999, 1016 
(1955). 
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said to be embodied in the grievance pro- 
cedure, which provides a scheme for the 
processing of the individual problems which 
inevitably arise when the broad terms of 
the collective bargaining agreement—the 
“legislation”—are applied to specific fact 
situations. Finally, the arbitration clause 
provides a judiciai process—a forum in 
which claims and disputes can be brought 
to final decision. 

If I seem to have spent an inordinate 
amount of time in trying to suggest the 
character of the grievance and arbitration 
process in somewhat abstract terms, let 
me explain that I think that a grasp of 
the theory of the process is indispensable 
to the sound solution of its bread-and-butter 
problems. However, to rotind out the pic- 
ture, let me turn to a description of the 
process in a more pragmatic and ele- 
mentary fashion. 

In the first place, let me say that there 
is no such thing as a standard grievance 
and arbitration process. The elaborate pro- 
visions which might be suitable for a large 
enterprise, employing hundreds or thou- 
sands of workers, would obviously be cumber- 
some and unwieldy in a smaller organization. 
The detailed procedures which might seem 
necessary to minimize abuse of the process 
in situation where union-management 
relations are unstabilized and heated would 
be inappropriate where the parties have 
achieved mutual confidence and respect. In 
the latter case, excessive formalization and 
rigidity could largely destroy the value of 
the grievance and arbitration process as a 
safety valve for the release of pressures 
arising from friction between the natural 
interests of employer and employee. Never- 
theless, arrangements for the negotiation 
and arbitration of grievances tend to follow 


a pattern which can be described in general ’ 


terms. 

For illustration, let us suppose that an 
employee quits and the employer posts the 
job he vacates for bids from those who 
want it. Management selects one of the 
bidders and promotes him. Another bidder 
feels that he should have 
because he has more seniority than the em- 
may 


been chosen 
ployee who got the promotion. He 
claim that he should. be 
with back pay amounting to the difference 
between the rate he is receiving and the 
rate he would have received if he had been 
Let us assume that the contract 


given the job 


promoted. 
provides that promotions shall be governed 
by length of service if the applicants are 
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Law, in the most enlarged sense of 
the word, is that power which exer- 
cises its dominion over everything, 
both in the physical and moral world. 
Hence, law is divided into physical 
and moral law.—Mitchell Franklin, 
professor of law at Tulane University. 


relatively equal in fitness and qualification 
to perform the work. 

This is the sort of thing which com- 
monly leads to the filing of a grievance. At 
the first step of the grievance procedure 
the matter will usually be handled by in- 
formal conversation between the grievant 
or his shop steward, as ‘his representative, 
and his foreman. If the foreman turns 
down the claim because he thinks that the 
employee promoted was better qualified, 
the grievance will probably be carried into 
the second step. This time it may be 
handled by the union shop committee and 
the superintendent of the grievant's depart- 
ment. If no _ satisfactory settlement is 
reached at this stage, the grievance moves 
up another step or two until it is 
sidered by an international representative 
of the union and top management. Some- 
where along the line it is usually required 
that reduced to writing 
and the specific claim set forth. The con- 


con- 


the grievance be 


tract may also require that specified time 
limits be observed in filing the grievance 
and in carrying it from one step to the 
next. 

If, after negotiation at 
stages, the employer still insists that the 
job, the grievant's 


these several 
proper man got the 
recourse will be to persuade the union to 
carry the matter to arbitration. If the 
union decides that this is advisable, it will 
make a request for arbitration, and in due 
course the case will be set for hearing and 
decision. 

Most arbitrations are 
ad hoc basis—that is, a particular arbitrator 


conducted on an 


or arbitration board is designated to decide 
one or more cases which are pending at 
the time. However, it is fairly common for 
a large corporation and the union repre- 
senting its employees to select a permanent 
arbitrator or umpire for the duration of 
the collective bargaining agreement to hear 
all grievances brought to arbitration 
Permanent arbitrators are usually selected 
directly by the parties, and this is some- 
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times true of ad hoc arbitrators. More 
often, however, ad hoc arbitrators are chosen 
from screened lists which are maintained 
by the Federal Mediation and Conciliation 
Service, the American Arbitration Associa- 
tion or some agency of government. 
All of these agencies have standard pro- 
cedures for the selection of arbitrators from 
their panels, and certain rules for the sched- 
uling and conduct of the arbitration. Of 
course, the parties are entirely free, by 
mutual agreement, to vary or reject these 
rules and procedures, just as they are free 
by bargaining to limit the jurisdiction of 
the arbitrator. It is almost universal prac- 
tice to provide by contract that the arbi- 
trator has power only to interpret and apply 
the provisions of the contract to grievances 
arising under it, and that he can neither 
change nor add to the terms of the con- 
tract. 

It is impossible here to list or 
suggest the variety of which are 
the subject of grievance arbitration. A 
recent survey “ indicates that the most fre- 
quent type of dispute involves justification 
for discharge or other disciplinary 


state 


even 


issues 


action. 
Second in numerical rank are questions of 
seniority, which connection with 
layoffs, promotions, transfers, distribution 
of overtime, and the like. Other problems 
which most commonly 
evaluation, incentive plans, overtime com- 


arise in 


arise relate to job 
pensation, vacation and holiday rights, wage 
rates, welfare provisions, and the question 


of arbitrability itself. 


Role of Lawyer 


I come 
perhaps been uppermost in your minds from 


now to the question which has 
the beginning—namely, what part does the 
lawyer have in this picture? To begin with, 
we might as well face up to the fact that 
the lawver has not always been a welcome 
Man- 
agement and union officials alike have often 
expressed the that lawyers usually 
hurt labor relations more than they help.” 
Chere has been a widespread feeling that 


figure in the industrial relations field. 


vrew 


lawyers, from background, training and ex 
such an affection for the 
certainty of precedent, 
courtroom, for 


perience, have 
status quo, for the 
for the formalism of the 
the bombast of the jury trial, for the tech- 


American Arbitratien Association research 
report, ‘‘Procedural and Substantive Aspects of 
Labor-Management Arbitration, Part II, 12 
Arbitration Journal 131, pp. 133 and following 
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The closer a tax comes to giving ef- 
fect to the economic realities, the 
more bearable it is as the price of 
national security and of civilization. 
—Texas Trailercoach, Inc. v. Com- 
missioner of Internal Revenue, 251 
F. (2d) 395 (CA-5, 1957). 


nicalities of legal procedure and for the 
obscurantism of legal expression that they are 
disqualified by nature from effective par- 
ticipation in the processes of industrial 
self-government. Until recently, it was not 
uncommon to encounter agreements that 
lawyers should be excluded outright from 
collective bargaining and arbitration, or 
that if either party intended to be repre- 
sented by professional counsel, the other 
should be period of 
warning. 


given a_ prescribed 
This attitude of hostility toward the legal 
largely disappeared for two 
In the first place, lawyers 
have achieved a better understanding of 
this practice have adapted 
themselves to it. They have come to appre- 
example, that the relationship 
between an employer and his employees is 
necessarily a and that to 
point in bargaining or arbitration 
by taking a technical or legalistic position 


profession has 
major reasons. 


area of and 


ciate, for 


continuing one, 
win a 
may be as hollow a 
lawsuit against 
fender. In the 


victory as 
wite tor 


winning a 
your bending a 
place, management 
that in 


economic 


second 
and labor are coming to rec 
substituting 


nize 
self-government for 
force, they are creating a system of collec- 
in which the 


tively bargained “laws” serv 


ices of professional lawmen are _ highly 


valuable if not indispensable. 

The that 
lawyers are participating in the negotiation 
and administration of 
More 


American 


fact is today thousands of 
labor-management 
contracts specifically, it 


Arbitration 


appeared 
the Associa- 
tion’s recent survey that one or both parties 
were represented by counsel in 64 per cent 
of the studied.” There little 


doubt this percentage continue 


cases 
that 

Certainly, the 
offer to 


can be 
will 


to grow, lawver hz reat 


deal to collective bargaining in 
"See Wirtz, ‘Collective Bargaining Lawyers 
Role in Negotiations and Arbitrations.’ 34 
American Bar Association Journal 547 (1948) 
“ American Arbitration Association research 
report, Procedural and Substantive Aspects 
of Labor-Management Arbitration, Part I.’’ 12 


Arbitration Journal 67, 72 (1957) 
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general, and to the grievance and arbitra- 
tion process in particular. One distinguished 
arbitrator expressed a view which many of 
his fellows share: 

“Too many laymen think they are acting 
like lawyers when they resort to petti- 
fogging objections or fight to the last ditch 
over each minor incident. The lawyers 
who have appeared before me have mani- 
fested an appreciation of the broader as- 
pects of labor-management relationship, a 
fairness, an adaptability and a resourceful- 
ness that rebuts completely the objections 
which some have raised against participa- 
tion by lawyers in the arbitral process. So 
far from obstructing it with undue techni- 
cality and belligerence, they have helped it 
to run more smoothly. I hope that we shall 
have increasing use of lawyers as repre- 
sentatives of both sides in labor arbitra- 
tion.” * 


There are three important functions in the 
grievance and arbitration process which it 
seems to me the lawyer is most likely to 
be called upon to perform. The functions 
are these: (1) drafting the grievance and 
arbitration clause of the collective bargain- 
ing agreement, (2) preparing and presenting 
an arbitration case and (3) participating 
in court actions for the enforcement of 
arbitration agreements and awards. The 
remainder of this discussion will concern 
these three functions. I shall make no pre- 
tense of trying to cover them compre- 
hensively, but shall attempt only to suggest 
what seem to me to be some of their more 
important aspects. 


Drafting Grievance 
and Arbitration Clause 
As I 


have already suggested, there is 
no such thing as a “standard” or “model” 
grievance and arbitration clause. This 
clause, like other provisions of the collec- 
tive bargaining agreement, must be tailored 
to meet each situation. It must take into 
account the maturity of the relations be- 
tween the company and the union involved, 
their size and organization, and various 
other considerations.“ The good draftsman, 


Average capital investment per pro- 
duction worker has risen to an esti- 
mated $16,000 by mid-1957.—Na- 
tional Industrial Conference Board. 


of course, will not hesitate to seek useful 
ideas from the experience of others. How- 
ever, careful reading of a few sample 
clauses and recognition of the differences 
between them will serve to call attention 
to some of the problems which must be 
faced in dealing with his own set of facts.” 

Probably the most important question 
which arises in connection with the draft- 
ing of grievance and arbitration clauses is 
that as to how broad their coverage should 
be—in other words, what is to be deemed a 
grievance and what are the types of dis- 
putes to be dealt with by the procedure 
established. Traditionally, management has 
taken the view that the scope of the pro- 
cedure should be relatively narrow—that 
the concept of a grievance should be limited 
to complaints concerning the interpretation 
of the terms of the contract, and that 
some matters should be expressly reserved 
to the sole discretion of the employer with- 
out possibility of resort to the grievance 
procedure.” Union spokesmen, on the other 
hand, have consistently urged that the 
grievance procedure should apply to all 
disputes which arise during the period of 
the contract. have argued that the 
“excluded and therefore unsettled grievance 


They 


has the annoying characteristic of making 
itself known through a drop in efficiency 
... [or in] absenteeism, shutdown, controlled 
production, quit or turnover.’ 

A possible solution is this intermediate 
position: Let the grievance procedure up 
to the point of arbitration apply to sub- 
stantially any complaint, thus providing a 
channel for the airing and possible elimi- 
negotiation before 
morale, but 
disputes 
contract, 


frictions by 
impair plant 


nation of 
they materially 
admit to arbitration 
involve the terms of the 


only those 


which 


% Merrill, ‘““A Labor Arbitrator Views His 
Work,'’ 10 Vanderbilt Law Review 789, 794 
(1957). 

% More comprehensive discussions of this 
topic may be found in Lowden, ‘‘Labor Arbi- 
tration Clauses: Draftsmanship Avoids Litiga- 
tion,” 43 Virginia Law Review 197 (1957): 
Reynard, ‘Drafting of Grievance and Arbitra- 
tion Articles of Collective Bargaining Agree- 
ments,"’ 10 Vanderbilt Law Review 749 (1957). 
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% A wide variety of clauses, which the drafts- 
man may find helpful. are to be found in various 
form books. See the CCH Labor Law Reports. 
and Union Contract Clauses (Chicago, Com- 
merce Clearing House, 1954). 


% See Fairweather and Shaw, ‘Minimizing 


Disputes in Labor Contract Negotiations,’’ 12 
Law €& Contemporary Problems 297, 315-316 
(1947). 


17 See Katz, ‘‘Minimizing Disputes Through the 
Adjustment of Grievances,"’ 12 Law & Contem- 
porary Problems 249, 259 (1947). 
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with perhaps express exclusion of certain 
matters as to which it is felt that an arbi- 
trator should not be permitted to super- 
impose his judgment on that of management. 
This is a compromise which seems to be 
finding increasing acceptance. 

Once the choice as to the scope of the 
grievance and arbitration process has been 
made, it should be drafted in the clearest 
possible terms. Otherwise, vou are likely 
to wind up with a dispute over “arbitra- 
bility.” A difference of opinion as to the 
jurisdiction which the contract has con- 
ferred on the arbitrator may lead one party 
to refuse to arbitrate or to comply with an 
award when made. In such a case, the 
other party may resort to economic pressure 
or court action, thus defeating the main 
objectives of the grievance and arbitration 
process. Not only should the draftsman 
try to avoid such a consequence by de- 
fining the powers of the arbitrator as 
clearly as he can, but he should also be 
prepared to advise his client about how 
questions of arbitrability should be decided. 
Depending upon their confidence in the 
arbitration process, they may or may not 
decide to do what a good many contracts 
do—that is, expressly entrust to the arbi- 
trator himself the power to decide whether 
a given issue is arbitrable under the terms 
of the agreement. Of course, the arbitra- 
tor’s decision might be “wrong,” but then 
so might the decision of the courts even 
after the time-consuming and costly proc- 
esses of appeal. On the other hand, the 
possibility of obtaining court review of the 
arbitrator’s jurisdiction is not something 
to be given up lightly. 

Turning from the question of the scope 
of the grievance and arbitration process to 
its methods, it has already been noted 
that what is commonly provided is a multi- 
stage procedure by which _ successively 
higher echelons of management and the 
union participate in discussions looking 
toward a settlement. The number of steps 
provided for will vary, depending upon 
what seems most appropriate to the par- 
ticular situation presented. The details of 
the procedure are too varied for useful 
discussion here, and have been compre- 
hensively described elsewhere.* 

There are two aspects of the procedure, 
however, upon which I should like to com- 
ment briefly. One is the matter of requiring 
reduction of the grievance to writing; the 


Future competition of corporations 
and organizations will focus upon 
the ability of management to utilize 
the human resources at its disposal. 
—Karl G. Rahdert, manager of 
personnel administration and de- 
velopment for the General Electric 
Company, Cincinnati, Ohio. 


other is the matter of time limits upon the 
filing and processing of grievances. There 
are obvious reasons for insisting that the 
grievance be placed in concrete form. In 
the extreme case the mere process of having 
to put it down in black and white may 
require the grievant to recognize that he 
has no valid claim at all. On the other 
hand, if it is required that the grievance be 
filed in writing too early in the game, it 
may fail to reflect the real cause of irrita- 
tion. Generally speaking, it seems best to 
defer the requirement of writing until the 
second or third stage, allowing the difficulty 
to crystallize through informal discussion 
up to that point. Somewhat similar 
siderations apply to the matter of time limits. 
It is obviously undesirable to allow stale 
claims to pile up, and management in par- 
ticular will want some protection against 
possible accumulations of liability for back 
pay. However, the usefulness of the griev- 
ance and arbitration process will be seriously 
impaired if the time limits are too short to 
permit the parties to formulate their posi- 
tions with some care and deliberation. 


con- 


In drafting the arbitration provisions of 
the grievance and arbitration clause, there 
are a number of decisions to be made. Should 
provision be made for selection of arbitrators 
on an ad hoc basis, or should a permanent 
arbitrator be named or should a standing 
panel of arbitrators be designated to hear 
cases in rotation? In this area, the prevail- 
ing practice is to use ad hoc arbitration, 
although some recognition of the arguments 
in favor of a continuing relationship is 
perhaps apparent in what is coming to be 
fairly frequent use of the rotating panel. 
What provision should be made for the 
selection of the arbitrator or arbitrators? 
The most common practice is to use the 
selection procedures and lists of names es- 
tablished Federal Mediation and 
Conciliation Service, the American Arbitra- 


by the 


% See, for example, Elkouri, How Arbitration 


Works (1952). pp. 62-88; Lapp. Labor Arbitra- 
tion (1942), pp. 33-40: Updegraff and McCoy, 
Arbitration of Labor Disputes (1946), pp. 52-54; 
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Weiss and Hussey, “‘Grievance Procedure Under 
Collective Bargaining,’" 63 Monthly Labor Re- 
view 175 (1946). 
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tion Association or the state department of 
labor. Should the contract provide for deci- 
sion by a tripartite board (the nominees of 
each party sitting with an impartial chair- 
man) or by a single arbitrator? The tri- 
partite board still enjoys great popularity, 
although it is frequently stipulated at the 
hearing that the decision shall be rendered 
by the impartial chairman. There seems to 
be a strong trend in the direction of the 
single arbitrator.” If the tripartite board 
procedure is adopted, it may be well to 
provide in the contract that the impartial 
arbitrator is empowered to render the deci- 
sion unless unanimity can be achieved. 
Otherwise, it may be impossible to get a 
majority decision without forcing the chair- 
man to accept the extreme position taken 
by one or the other of the partisan members 
of the board as the lesser of two evils. 


Preparing and Presenting 
an Arbitration Case 


Almost everything which could be said 
about the adequate preparation of a lawsuit 
could properly be said here in connection 
with arbitration. Because of the emphasis 
upon development of all the pertinent facts, 
with a minimum of argumentation, it is 
especially important for the advocate in an 
arbitration proceeding to acquire a thorough 
familiarity with the factual background. Of 
course, he must know the collective bargain- 
ing agreement backward and forward, and 
the pertinent conditions and practices in the 
plant. In addition, it may be necessary for 
him to inquire into comparable conditions 
and practices in other plants in the industry 
or in the area.” 

The lawyer preparing for an arbitration 
will usually be well advised to do some 
research in the published opinions. It is a 
commonplace to say that the doctrine of 
stare decisis does not apply to arbitration. 
However, it is wumrealistic to deny that 
there is developing a sort of common law 
of labor relations, and that this trend is an 


The present recession is another re- 
minder that interventionism often 
leads to the very opposite of what 
it sets out to achieve. Indeed it 
has given our era its economic char- 
acteristic: unprecedented instabi!- 
ity in the shape of a rapid sequence 
of booms and recessions.—Hans F. 
Sennholz, professor of economics at 
Grove City College, Pennsylvania. 


inevitable consequence of the practice of 
recording in print, each year, large numbers 
of arbitrators’ Whether or not 
the lawyer finds it expedient to cite these 
cases and argue that they have precedential 
weight, he will find in the opinions of other 
arbitrators, in similar cases, valuable ideas 
as to the sort of evidence and reasoning 
which may prove persuasive in his own. 


decisions. 


The procedure at the actual arbitration 
hearing can be as formal or informal as 
the parties desire. Their respective repre- 
sentatives usually make an opening state- 
ment to indicate to the arbitrator what the 
case is all about. Sometimes the parties 
will file a “trial memorandum” at the be- 
ginning of the hearing, which may be 
supplemented by a posthearing brief. Such 


can be of 


written statements obviously 
great assistance in assuring that the arbi- 
trator clear understanding of the 
problem—especially when he has been chosen 
ad hoc and may be with the 


technology of the plant 


has a 
unfamiliar 


In matters of discharge or discipline, the 
employer is customarily asked to 
He imposed the penalty and 
before the 


present 
his case first. 
should explain why he did it 
that his reason is 
union 


union is asked to show 
insufficient. In other 
traditionally leads off as the moving party, 
although the arbitrator may vary this prac- 


matters the 


” A study by the Bureau of Labor Statistics 
in 1952 showed that 46 per cent of the contracts 
examined provided for ad hoc arbitration by a 
tripartite board, although these contracts in- 
volved only 26 per cent of the employees cov- 
ered by the contracts reviewed. Seventeen per 
cent of the contracts, covering 37 per cent of 
the employees, provided for permanent arbitra- 
tion machinery. Thirty per cent of the con- 
tracts. covering 32 per cent of the employees, 
provided for ad hoc arbitration by single arbi- 
trators. See Moore and Nix, work cited at foot- 
note 5. Most arbitrators seem to think that 
whatever benefits the tripartite board has to 
offer are far outweighed by its cumbersomeness 
and complexities. See, for example, Copelof, 
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Lesser, ‘‘Tripartite Boards or Single Arbitra- 
tors in Voluntary Labor Arbitration?’’ 5 Arbi- 
tration Journal 276 (1950); Note, 68 Harvard 
Law Review 293 (1954). 

* Helpful suggestions relating to 
may be found in Aaron, “Some Procedural 
Problems in Arbitration,’’ 10 Vanderbilt Law 
Review 733 (1957): Murphy. ‘‘Preparation and 
Presentation of an Arbitration Case,."’ 10 Vander- 
bilt Law Review 807 (1957); Abernethy, “An 
Arbitrator Speaks to the Parties,’’ 12 Arbitra- 
tion Journal 3 (1957): Levitt, “‘Presenting an 
Arbitration Case,"’ 10 Arbitration Journal 72 
(1955). 


this topic 
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tice in the interests of more orderly devel- 
opment of the evidence in a given case. 

Each party puts on witnesses and intro- 
duces exhibits to support its version of the 
case, and each witness is subject to cross- 
examination by the representative of the 
other side. In normal practice, the cross- 
examination is not limited to the scope of 
the witness’ direct testimony. Entirely 
new matter may be introduced, subject only 
to the arbitrator's discretion as to how the 
relevant evidence may be most intelligibly 
brought before him. The technical rules 
are largely ignored so far as the admission 
of evidence is concerned, although objec- 
tions are often made and sometimes 
tained when it appears that the presentation 
is proceeding beyond all reasonable bounds. 
More often, the arbitrator will overrule any 
objection and accept the tendered proof 
“for what it is worth’—even though the 
proffer would be rejected out of hand in a 
court of law on the grounds of “hearsay,” 
or the like 


sus- 


the “parol evidence rule,” 

One reason for ignoring the 
rules of evidence is that one or both of the 
representatives of the parties—and even the 
arbitrator himself—may have had no train- 
ing as a lawyer. More important is the 
consideration that the orthodox rules of 
evidence have become encrusted with nice- 
ties which are indefensible except in a jury 
trial, and would exclude proof upon which 
businessmen are accustomed to rely in 
their everyday affairs. Still more important 
fact that experience has shown the 
“eetting everything on the record 
* This does not 
should sit 


courtroom 


is the 
value of 
and off the parties’ chest.” 
mean that opposing counsel 
supinely by while the other side drags in 
everything but the kitchen sink. It does 
mean that his action should usually take 
the form of pointing out the inherent weak- 
ness of the evidence in question rather 
than attempting to secure its exclusion by 
yelling “incompetent, irrelevant and im- 
material.” 

I think the key to achieving an adjust- 
ment between courtroom advocacy and rep- 
" Gregory. Labor and the Law (2d Rev. Ed., 
1958), p. 485. As the late Harry Shulman, Dean 
of the Yale Law School and by general acclama- 
tion dean of American arbitrators, put it: “‘The 
more serious danger is not that the arbitrator 
will hear too much irrelevancy, but rather that 


he will not hear enough of the relevant.” 

(Reason, Contract and Law in Labor Rela- 

tions," 68 Harvard Law Review 999, 1017 
) 

2 Useful materials on this topic include 
Freidin, Labor Arbitration and the Courts 
(1952): Gregory and Orlikoff, ‘““‘The Enforce- 
ment of Labor Arbitration Agreements,”’ 17 


Grievance and Arbitration 


University of Chicago Law Review 233 (1950); 


resentation in arbitration proceedings is a 
recognition of this fact: The parties are 
going to have to live together, and work in 
reasonable harmony for the success of the 
business, long after the case itself is over. 
The price of a “favorable” award must be 
considered in terms of what effect the 
method of advocacy will have on future 
plant relationships and the prospects of 
profitable operation of the business. In con- 
trast to the trial of a lawsuit, an arbitration 
hearing is essentially a cooperative effort by 
the parties and the arbitrator to achieve a 
sound solution to a dispute by bringing out 
al! the relevant facts and considerations. 
Since the relationship between the parties 


is a continuing one, both should, and usually 
will, realize that it is better to “lose” an 
arbitration than to “win” 
impairment of 


one if the cost is 
a permanent the collective 
bargaining process. 

What has been said does not mean that it 
isn’t important to win arbitration cases, if 
for no other reason than to discourage the 
filing of unfounded claims. It mean 
that the adversary character and 
maziship” of the ordinary damage suit cannot 
be carried over unmodified into the arbitra- 


does 


“games- 


tion hearing. 

Neither is it to be 
foregoing that because arbitration procedure 
disorderly and chaotic. 


inferred from the 
is informal, it is 
Practices and procedures based on common 
sense and simple courtesy are observed in 
most With 
from the parties, a competent arbitrator will 


cases. any cooperation at all 


maintain order and be able to satisfy each 
side that it has had a fair and equal opportu- 
nity to present its case. 


Arbitration and Courts 


I shall not have much to say about court 


actions involving labor arbitration, for the 
simple reason that they seldom occur.* One 
study showed that noncompliance with 


awards occurred in only .3 per cent of more 
than 16,800 arbitration cases in a period of 
two years.” This does not include motions 


Enforcement of Grievance Arbi- 
tration Provisions 23 Tennessee Law Review 
959 (1955); Rose, “‘Arbitration and the Courts 
Proceedings of the New York University Eighth 
Annual Conference on Labor (1955), p. 351; 
Isaacson, ‘“‘Labor Arbitration in State Courts,” 
12 Arbitration Journal 179 (1957) 

Warren and Bernstein A Profile of Labor 
Arbitration,’’ 4 Industrial & Labor Relations 
Review 200. 217 (1951). See also Scoles, “Re 
view of Labor Arbitration Awards on Jurisdic- 
tional Grounds,.”’ 17 University of Chicago Law 
Review 616 (1950). 


Murphy, “The 
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to stay or enforce arbitration, but there is 
no reason to assume that litigation is more 
frequent before than after an award has 
been made. A more recent survey indicates 
that no more than 1 per cent of labor arbi- 
tration cases involve court action at any 
stage.™ This is extraordinary evidence of 
the effectiveness of the grievance and arbi- 
tration process. 

Nevertheless, labor arbitration does occa- 
sionally get into the courts—by way of pro- 
ceedings to require or enjoin arbitration, or to 
enforce or vacate awards already made. 
The most common issue is that of arbitra- 
bility—the question of whether the dispute 
or the award involves a change in the terms 
of the collective bargaining agreement, thus 
placing it beyond the delegated jurisdiction 
of the arbitrator. Some of the decisions not 
so many years ago provoked a flood of pro- 
test that the courts were interfering unduly 
with the arbitration process and jeopardiz- 
ing its effectiveness. Whether because of 
this criticism or not, some of the more 
recent decisions suggest a trend toward 
greater judicial self-restraint in defining the 
arbitrator's authority. Proceedings to set 
aside awards, and defenses against their 
enforcement, raise issues ot alleged fraud 
by the parties and of bias or misconduct on 
the part of the arbitrator.” As a general 
rule, it is held that awards carnot be im- 


peached because ci mere error, whether of 
law or of fact.” 


You will recall that, by common law, 
agreements to arbitrate future disputes are 
not enforceable—a result traditionally ex- 
plained on the ground that courts would be 
ousted of jurisdiction. If a dispute has 
arisen and the parties then agree to submit 


the controversy to arbitration, the common 
law rule appears to be that the agreement 
is valid and will bar court action on the 
matter. Even in the latter situation, how- 
ever, the common law says that the agree- 
ment is not specifically enforceable and the 
only available remedy for its breach is 
nominal damages. In short, while an arbi- 
tration award can be enforced, an agreement 
to arbitrate can be revoked with practical 
immunity at any time before the award has 
actually been made.” This state of the law 
has meant that the effectiveness of grievance 
arbitration has rested almost entirely on the 
good faith and integrity of the parties. 

A substantial number of states have adopted 
statutes providing for enforcement of agree- 
ments to arbitrate existing disputes.” How- 
ever, even if these statutes are applicable 
to labor relations, which is not always clear, 
they are of little significance in present 
context because collective bargaining agree- 
ments contemplate the arbitration of future 
disputes. A few states have adopted statutes 
expressly providing for specific enforce- 
ment of provisions in collective bargaining 
agreements for the arbitration of future 
disputes." This will become general law if 
the proposed Uniform Arbitration Act® 
achieves acceptance. However, the proposal 
of this act has provoked substantial opposi- 
tion on the ground that it will impair the 
invaluable element of voluntarism in griev- 
ance arbitration and invite undesirable judi- 
cial intervention. To date the act has been 
adopted only in Minnesota.” 

The controversy over the merits of the 
Uniform Arbitration Act, and the related 
debate about whether the United States 

(Continued on page 510) 


* See work cited at footnote 12, at p. 78. 

>See, for example, Mayer, ‘‘Judicial ‘Bulls’ 
in the Delicate China Shop of Labor Arbitra- 
tion,"’ 2 Labor Law Journal 502 (July, 1951), 
and “Arbitration and the Judicial Sword of 
Damocles.’’ 4 Labor Law Journal 723 (Novem- 
ber, 1953); Scoles, cited at footnote 23; Sum- 
mers, ‘‘Judicial Review of Labor Arbitration, or 
Alice Through the Looking Glass,"’ 2 Buffalo 
Law Review 1 (1952). 

** See Kharas and Koretz, ‘‘Judicial Determi- 
nation of the Arbitrable Issue in Labor Arbitra- 
tion—Some Recent Developments,’' 7 Syracuse 
Law Review 193, 11 Arbitration Journal 135 
(1956). 

* See, for example, Rothstein. work cited at 
footnote 7; Jones, ‘‘Judicial Review of Arbitral 
Awards—Common Law Confusion and Statutory 
Clarification,’’ 31 Southern California Law Re- 
view 1 (1957). 

* See 6 Corpus Juris Secundum, Sec. 105, 
“Arbitration and Award,”’ and cases there 
cited; Cox, work cited at footnote 3, at p. 51. 

* For summaries of the common law prece- 
dents, see Murphy, work cited at footnote 22: 
Gregory and Orlikoff, work cited at footnote 22. 
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*”See United States Department of Labor, 
Labor Arbitration Under State Statutes (1943), 
for a suryey of the legislation. 

"See, for example, North Carolina General 
Statutes, Secs. 95-36.1 and following; New York 
Civil Practice Act, Secs. 1448 and following. 
Other statutes are collected in the articles cited 
at footnote 29. 

= Adopted August 20, 1955, and amended 
August 24, 1956, by the National Conference of 
the Commissioners on Uniform State Laws: 
approved August 26, 1955. and approved as 
amended August 30, 1956. by the House of 
Delegates of the American Bar Association. 

See Howard, ‘“‘Labor-Management Arbitra- 
tion: “There Ought to Be a Law—or Ought 
There?"’ 21 Missouri Law Review 1 (1956), and 
“The Proposed Uniform Arbitration Act: Yes 
or No,."’ 22 Missouri Law Review 233 (1957): 
Frey, ‘““‘The Proposed Uniform Arbitration Act 
Should Not Be Adopted,"’ 10 Vanderbilt Law 
Review 709 (1957). In its present form, at 
least, the act is apparently opposed by the 
National Academy of Arbitrators. See McKelvey 
(ed.), Critical Issues in Labor Arbitration 
(1957), p. 113. 
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By JEROME D. FENTON 


Union Hiring Halls 


Under the Taft-Hartley Act 


This article points out that while it is not difficult to make 


a persuasive case against union hiring halls or referral sys- 
tems as being inherently discriminatory, there is another side 
to the story. They have proved successful in many instances, 
particularly in the maritime and construction industries. Mr. 
Fenton discusses the National Labor Relations Board's approach 
to the regulation of this segment of the labor relations field, 


with special emphasis on the important Mountain Pacific case. 


AWYERS, it is sometimes said, are the 
social architects of our times. I think 
that as architects it behooves us frequently 
to stand back and take stock, as it were, of 
the progress of construction. Building a 
“corpus juris laboris,” unlike constructing 
a Cape Cod or a colonial house, requires 
continual redesigning and remodeling. 


During the past six months the branch 
of labor law architects to which I belong, 
the National Labor Relations Board, has 
been busy redesigning the hiring hall wing 
of our labor relations structure. This work 
took official form on April 1 when the Board 
issued its decision in the Mountain Pacific 
case." Some members of our profession 
view the Board’s recent work as a bold new 
look in labor relations. Others say that it 
is “the same old slippers, same old rice, 
same old glimpse of paradise.”* Of course, 
there are always the few traditionalists who 
criticize all of the Board’s work as incom- 
prehensible legal cubisms. For my part, I 
regard the Board’s latest pronouncement in 
the hiring hall field as another stage in the 
evolutionary development and clarification 
of a policy already firmly embedded in the 
Taft-Hartley Act.* That policy, as the Su- 
preme Court observed in the landmark 


* Mountain Pacific Chapter, Associated Gen- 
eral Contractors, Inc., 5 CCH Labor Law Re- 
ports (4th Ed.). © 55,271, 119 NLRB No. 126-A. 

? William James Lampton, ‘“‘June Weddings,”’ 
Stanza 10. 


Union Hiring Halls 


Radio Officers case, is “to insulate employees’ 
jobs from their organizational rights 

to allow employees to freely exercise their 
right to join unions, be good, bad, or in- 
different members, or abstain from joining 
any union without imperiling their liveli- 
hood.” * 


Key provisions of the act furnish this in- 
sulation. Sections 8(a)(3) and &(b)(2) en- 
join employers and unions, respectively, 
from using job pressure to influence em- 
ployees for or against unionization. Con- 
gress, however, put a proviso on this broad 
prohibition. Recognizing the validity of 
union concern about “free riders,” that is, 
employees who enjoy the benefits of union 
representation without contributing to its 
support, Congress authorized employers and 
unions under appropriate circumstances to 
enter into agreements requiring employees 
after 30 days to become union members as 
a condition of their continued employment. 
On the other hand, Congress carefuly cir- 
cumscribed even this limitation on the nor- 
mal right of employees to abstain from 
union membership or adherence to union 
policy. Refusing employment for reasons of 
union affiliation, or lack of it, is illegal 
regardless of any contract. However, even 

* Labor Management Relations Act (1947) 

* Radio Officers’ Union of the Commercial 
Telegraphers Union, AFL v. NLRB, LaBor 
CASES { 68.111, 347 U. S. 17, 40. 
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Mr. Fenton is General Counsel of the 
National Labor Relations Board. He 
delivered this address before the 
Labor Law Section of the Wisconsin 
Bar Association on June 13, 1958. 


under a permissible union-security agree- 
ment, an employee may not be discharged 
or otherwise discriminated against in em- 
ployment because he lacks union member- 
ship if he lost his membership for any 
reason other than the failure to tender the 
initiation fees and periodic dues uniformly 
required. Moreover, to warrant such a dis- 
charge, membership in the union must be 
available to the employee on the same terms 
and conditions generally applicable to other 
members. 

In thus limiting union-security agree- 
ments under the Taft-Hartley Act, Congress 
outlawed the closed shop. It did not, how- 
ever, outlaw the hiring hall. The law as to 
the hiring hall is as the late Senator Tait 
said in 1950: “Neither the law nor [the] 
decisions forbid hiring halls, even hiring 
halls operated: by unions, so long as they are 
not so operated as to create a closed shop 
with all of the abuses possible under such 
an arrangement, including discrimination 
against employees, prospective employees, 
members of union minority groups, and 
operation of a closed union.” * 

Yet historically the hiring hall has fre- 
quently been an adjunct to and the instru- 
mentality of the closed shop. Through the 
hiring hall the union exercised complete 
control over one of the most essential per- 
quisites of union membership—access to 
employment and entrance to the trade. 
Stated simply, in order to obtain a job 
referral from a union hiring hall, which is 
tantamount to securing a job at all in some 
industries, a person had to belong to a 
union and had to be a good union member. 
This can be said to have been almost uni- 
versally true of the building trades and the 
maritime iadustry. By establishing a stat- 
utory scheme which outlawed the closed 
shop while permitting the hiring hall as 
such, Congress produced a unique problem 
and paradox. Unlike the popular ballad 
which in referring to love and marriage 
proclaims that “you can’t have one without 
the other,” the Taft-Hartley Act tells em- 
ployers and unions you can have love, but 
you can’t have marriage. 


The crux of the problem and the basis for 
the paradox is to protect employees from 
job coercion and at the same time to permit 
the operation of union hiring halls. Gen- 
erally speaking, a union grows and prospers 
only as it serves its members, and the most 
effective service it can render its members 
is to participate as much as possible in the 
regulation and control of the employment 
relationship from which its members draw 
their livelihood. The more extensive that 
control, the greater the benefits it can 
secure for its members. By the same token, 
the more extensive that control, the greater 
the potential prejudice to employees who do 
not belong to, or who oppose, the union. 
The ultimate in this regard, so far as the 
union is concerned, is the closed shop. 
However, the Taft-Hartley Act outlawed 
the closed shop. Parenthetically, I might 
observe that this news does not yet seem to 
have reached all sectors of labor and man- 
agement. 


However, even complete abolition of the 
closed shop is meaningless if a union hiring 
hall or its counterpart, the exclusive refer- 
ral system, can be used to achieve the same 
result. Phrased otherwise, if a union hiring 
hall or an exclusive referral system is used 
to preclude from employment anyone who 
is not a union member or who does not, at 
the very least. subscribe to union-imposed 


requirements or policy, the closed shop is 


in effect reinstituted. This is particularly so 
if the hiring hall or rcierral system is 
coupled wit’. an otherwise permissible union- 
security agreement which requires the em- 
ployee to maintain his tnembership. 


This is no~ to conde: n union hiring halls 
or exclusive referral systems as such. It is 
merely to recognize that they are susceptible 
to abuse. One need not be a cynic to ob- 
serve that 2 union which bears the burden 
of maintaining a hiring hall or referral 
system will be tempted to favor its adherents 
or prospective adherents when employment 
opportunities arise. The employer who 
makes an exclusive delegation of clearance 
or referral for employment to a_ union 
would indeed be naive if he did not antici- 
pate this result. 


Most important of all, the applicant for 
employment—the fellow who is looking for 
a job—is directly and seriously affected. He 
isn’t troubled with statutory schemes or 
legal analysis. He knows only that if his 
particular skill lies in an area encompassed 
by a union hiring hall or exclusive referral 


5S. Rept. 1827, 8ist Cong., 2d Sess., Com- 


mittee on Labor and Public Welfare. 
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The steady advancement of technol- 
ogy, demanding as it does new skills 
and new efforts from our workers, 
offers the modern worker the chance 
for growth, for increased economic 
security, for more satisfying work 


experience. —James T. O'Connell 


system, he gets his job through the union or 
he may not eat. For the average mortal, an 
empty stomach is a persuasive advocate. If 
union membership or adherence to union 
policy is the only road to employment, then 
other considerations dwindle in importance. 
The free choice which the act is designed to 
guarantee—the right to join or not to join 
a union, to be a good, bad or indifferent 
member, to support or to oppose union poli- 
cies—becomes a luxury that the worker 
cannot afford. 


It is not difficult, therefore, to make a 
persuasive against union hiring halls 
or referral systems as being inherently dis- 


cast 


criminatory. However, there is another side 
to the story. The continued persistence of 
these institutions despite their negative fea- 
suggests they serve a purpose 
than the agerandizement of 

This suggestion is confirmed by the 


tures that 
other 
unions 
fact that powerful voices in the councils of 
industry—and legislative too—pro- 
test against their complete abolition. 


mere 


voices, 


The positive considerations favoring the 
continuation of hiring halls or referral sys- 
tems are likewise not hard to perceive. For 
example, anyone familiar with the peculiar 
characteristics of maritime employment would 
agree that the employees 
through hiring halls has vastly helped to 
avoid the graft, favoritism and indignities 
which in past years have attended job seek- 
industry, and that hiring halls 


recruiting of 


ing in the 
have made possible a fair rotation of jobs 
and an even supply of labor in the best in- 
terests of seamen and shipowners alike 


The building and construction industry 
is another and perhaps more familiar ex- 
ample. Needless to say, that industry is in 
many Ways unique. It fits into few of the 
orthodox categories of industry or employ- 
ment with which the Board prior to 1947 
had been accustomed to deal. In the first 
place the industry is mobile. Generally 
speaking, the work of the industry is per- 
formed on separate project sites rather than 


at fixed locations. Contractors bid on or 


Union Hiring Halls 


otherwise obtain a construction job, make 
arrangements to place the necessary equip- 
ment on the site, and hire the skilled 
artisans and laborers they need for the par- 
ticular job. Upon completion of the job, 
they move on to a new job site and repeat 
the process. Of necessity, then, workers in 
the industry are rarely attached to a single 
employer. In the course of a given work 
year, employees are employed by a number 
of different contractors on a number of 
different construction sites. Employment is 
thus temporary and intermittent in nature. 


This kind of relationship 
creates special problems both for the con- 
tractor and for the worker. The contractor, 
before he bids on or undertakes a project, 
relevant 


employment 


must be apprised of such vitally 
factors as the availability of a specialized 


labor force in the area where the project 
is to be performed and the cost of such a 
labor force If he is a contractor 


and will require one or more subcontractors 


general 


to complete the job—as often as not a com- 


pletion date for the project is fixed, and 


failure to meet that date invokes penalties 
—he also needs to have information rele- 
vant to their needs and costs. When he 


it Imperative 
actually 
With- 


is ob- 


actually undertakes the job, 
that the workmen he procures 
possess the skills which he requires 
out laboring the point too much, it 
vious that the contractor, who is frequently 
a stranger to the area involved, cannot 
fulfill his needs on the basis of approaching 
workmen. The nature of his 
that he 


his information and 


individual 
operation 
central source both for 
for his employment needs 


is such requires som¢ 


The individual workman in the construc- 
tion industry is likewise handicapped. Un- 
like his counterpart, the industrial employee, 
he has no fixed locations at which he can 
Construction projects are 
remote 


work. 
scattered, often 
and advance information as to their location 
and employment needs is not widespread 
Moreover, the practicability of a search for 
employment under these admittedly adverse 


apply for 


located in areas, 


conditions is aggravated by the fact that the 
employment, when and if obtained, is likely 
to be for a short term. By the same token, 
the construction worker, because of the very 
nature of the industry, lacks the assurance 
which his industrial counterpart has, namely, 
that proficiency in the performance of the 
job which he obtains is at least a minimum 
guarantee of continued employment 

Union hiring halls and referral systems 
are an answer to these reciprocal needs of 
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the contractor and the worker. As all of 
you are aware, the building and construction 
industry is highly organized as to both 
contractors and workers. Most of the 
workers are attached to one of the numer- 
ous craft unions which jealously guard their 
jurisdictional lines and set craft standards 
which their adherents must meet. In ad- 
dition, these unions bargain collectively for 
their members with contractors who them- 
selves are usually organized on local or 
regional levels. The contractors are thereby 
assured of some uniformity in their em- 
ployment relationships, a sime qua non for 
successful business operations in their field 
as in any other field, and the employees are 
compensated in some degree from the han- 
dicap of working for a number of employers 
in succession and forfeiting the stability 
which customarily flows from continued 
employment with the same employer. 


Most important of all, the union hiring 
hall or referral system furnishes a device 
whereby the contractor can meet his need 
for skilled labor, and the skilled worker can 
obtain employment. 


I do not wish to be taken as suggesting 
that no other system or technique could be 
devised to meet the problems presented. 
That is not my province and it is not the 
Board’s province. The fact is, however, 
that hiring halls and referral systems are 
in widespread use, particularly in the mari- 
time and construction industries, and the 
Taft-Hartley Act has not outlawed them. 


It is ia this legislative and institutional 
framework that the Board has been seeking 
a resolution of the hiring hall problem. The 
Board’s initial approach was to correct hir- 
ing hall abuses as they rose in individual 
cases. This is illustrated by the earliest 
hiring hall case following passage of the 
Taft-Hartley Act, National Maritime Union 
of America, 78 NLRB 971° There the Board 
held that the union had violated the act by 
striking in support of a demand that the 
employer agree to the continuation of a 
hiring hall system which discriminated 
against nonmembers. The Board did not 
pass on the question of whether a nondis- 
criminatory hiring hall was illegal. 


Later, in National Union of Marine Cooks 
and Stewards, 90) NLRB 1099, the Board 
(one member dissenting) found that a hir- 


The social security system over the 
next five years will pay out more 


in total benefits than it receives 
in tax revenues and interest. 


—Social Security Administration 


ing hall contract containing a clause expressly 
providing that it would be administered 
without discrimination, and a clause which 
gave the employer the ultimate right to 
reject or accept any employee, was lawful. 
Several cases thereafter indicated that the 
Board, at least at that time, considered of 
some significance the express provision in- 
suring against discrimination in a _ hiring 
hall agreement." However, at least one 
court which has considered the problem 
did not appear to require such an express 
provision as a necessary condition to the 
existence of a valid hiring hall.* I should 
also point out that in several recent cases 
the Board used language which appeared to 
indicate that a bare hiring hall, without 
more, is unlawful,’ but all of these cases 
also contained specific evidence of dis- 
criminatory practices in the operation of 
the particular hiring hall. 


It was in this posture of the law that the 
Board recently handed down its decision 
in the Mountain Pacific case. As I noted at 
the outset, the Mountain Pacific case does 
not lay down a new policy but represents 
rather another step of the Board's thinking 
in this field. From its many years of ex- 
perience the Board concluded that it was 
no longer sufficient to treat the hiring hall 
problem in terms of specific abuses, but 
that it was now necessary to deal with the 
legality of hiring halls generally. In making 
this assessment, the Board of necessity had 
to weigh, on the one hand, the inherently 
discriminatory tendency of hiring halls and, 
on the other, their social economic utility 
as recognized by Congress. 

Let us turn to the case itself. Involved 
was a hiring contract which provided that 
the recruitment of employees should be the 
responsibility of the union, that the em- 
ployers would call upon the union to fur- 
nish qualified workmen, and that only if the 
union should be unable to furnish work- 
men within 48 hours would the employer 


* Enforced, 16 LABOR CASEs { 65,231, 175 F. 
(2d) 686 (CA-2, 1949), cert. den., 338 U. S. 954. 

™See, for example, American President Lines, 
101 NLRB 1417. 

8’ NLRB v. Swinerton 4 Walberg Company, 23 
LABOR CASES { 67,428, 202 F. (2d) 511 (CA-9, 
1953). 
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*See Lummus Company, 101 NLRB 1628, en- 
forced, 25 LABOR CASES £ 68,151, 210 F. (2d) 377 
(CA-5, 1954); Spoon Tile, 114 NLRB 1171, rev'd 
on other grounds, 32 LABOR CASES * 70,571, 242 
F. (2d) 477 (CA-10, 1957). 
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be free to procure workmen from other 
sources. The Board deemed it significant 
that the contract was “silent as to methods 
or criteria to be followed by the Union in 
performing its function as hiring agent. 
Under this contract and hiring hall, the 
Union is free to pick and choose on any 
basis it sees fit. Not only do the employers 
have no voice in the selection of applicants, 
but, for all the employers know or care, 
the Union's purpose in selecting some and 
rejecting others may be encouragement 
towards union membership, or towards ad- 
herence to union policies, matters which, 
were they the basis for direct employer 
selection, would constitute clear discrimina- 
tions within the meaning of Section 8(a)(3) 
of the Act.” 


The Board further noted: “From the 
standpoint of the working force generally— 
those who, for all practical purposes, can 
obtain jobs only through the grace of the 
union or its officials—it is difficult to con- 
ceive of anything that would encourage 
their subservience to union activity, what- 
ever its form, more than this kind of hiring 
hall arrangement. Faced with this hiring 
hall contract, applicants for employment 
may not ask themselves what skills, experi- 
ences or virtues are likely to win them jobs 
at the hands of contracting companies. 
Instead their concern is, and must be 
what, about themselves, will probably please 
the unions or their agents; how can they 
conduct themselves best to coniorm with 
such rules and policies as unions are likely 
to enforce; in short, how to _ ingratiate 
themselves with the union, regardless of what 
the employer's desires or needs might be.” 


In view of these circumstances, the Board 
held that the exclusive hiring contract in ques- 
tion was illegal under the act because it 
vested complete control of hiring in the 
union. Such a complete surrender of the 
hiring prerogative to the union, the Board 
reasoned, “displays and enhances the union's 
power and control over the employment 
status.” By the agreement the employer 
gives notice to the world that the union is 
complete master of the hiring relationship 
and is contractually guaranteed to remain 
so. It is reasonable to infer that the union 
will use this concession to exact at least 
minimum fealty with respect to union mem- 
bership or policy; and employees and pros- 
pective employees, lacking safeguards of 
any kind, will feel the need to ingratiate 
themselves with the union. 

This analysis by its very nature imported 


a caveat. Not every union hiring arrange- 


Union Hiring Halls 


A clear indication of the prevail- 
ing attitude of American business 
is the conviction of responsible 
business managers that strong, re- 
sponsible unions are an asset to 
their operations.—James P. Mitchell 


ment, even an exclusive hiring arrangement, 
is an unfair labor practice. Unions and 
employers can still agree to and operate 
under exclusive hiring arrangements pro- 
vided they set forth in their contract certain 
safeguards which will constitute notice to 
employees and applicants for employment 
that the union is not arbitrary master of 
the employment relationship, and that sub- 
servience to union dictates or policy is not 
the precondition to obtaining a job 


The Board listed the following as among 
the safeguards to be included in the agreement: 


(1) Selection of employees shall be on a 
nondiscriminatory basis and shall not be 
based on, or in any way affected by, union 
membership, bylaws, rules, regulations, con- 
stitutional provisions, or any other aspect 
or obligation of union membership, policies 
or requirements. 

(2) The employer retains the right to 
reject any job applicant referred by the 
union. 

(3) The parties post in appropriate places 
all provisions relating to the hiring arrange- 
ment including the safeguards already outlined. 


Finally, the Board emphasized that even 
such a lawful hiring arrangement will not 
immunize either the union or the employer 
if the hiring power delegated by the em- 
ployer to the union is in fact exercised in 
an unlawful discriminatory manner. 

I rather suspect that this decision, which 
I have now outlined to you, does not by 
any means represent the last word on, or 
the optimum solution to, the complex prob- 
lem of hiring halls or referral systems. I 
do not say this apologetically for, as in 
every issue where there are strong com- 
peting interests and conflicting rights which 
must be adjusted, the deliberative approach 
is to be preferred over the hasty solution 
Clear-cut and incisive answers do not come 
easily in such situations. The Board is 
essentially an adjudicatory agency, and the 
law in this field has developed largely on 
a case-to-case basis. The prudence inherent 
in the judicial process restrains the Board. 
as well as the courts, from deciding any- 
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thing more than the precise case presented. 
However, it is safe to say that the Board 
itself will undoubtedly add to the develop- 
ment of the law in this field and, of course, 
the courts can also be expected in due 
time to express their views in this regard. 
Whatever the ultimate answer, I do know 
that the Board’s decision represents a care- 
ful and considered effort to salvage the 
good and discard the evil of union hiring 
arrangements and, thus, to steer a safe 


course in the narrow channel which legis- 
lative authority has prescribed. 

To the extent that I have contributed to 
this end, I feel that I am fulfilling my off- 
cial function. I cannot, of course, answer 
all the myriad problems which have arisen 
and will arise, and it would be unrealistic 
to expect me to do so. However, if men be 
of good wili, and I would number myself 
among those, together we can cope with 
even these problems. [The End] 


THE LAWYER'S ROLE IN GRIEVANCE AND ARBITRATION— 
Continued from page 504 


Arbitration Act should be interpreted or 
amended to authorize enforcement of labor 
arbitration agreements in the federal courts,” 
have been completely overshadowed by 
decisions which the United States Supreme 
Court handed down on June 3, 1957. In 
Lincoln Mills and two companion cases,” 
the United States Supreme Court held that 
unions can specifically enforce arbitration 
provisions in collective bargaining agree- 
ments affecting interstate commerce under 
Section 301 of the Taft-Hartley Act. The 
Court further held that the federal courts 
are empowered to fashion appropriate sub- 
stantive law for this purpose. The Lincoln 
Mills decision opens up a whole Pandora's 
box of potentialities and raises more ques- 
tions than it answers.” It can mean that 
we are entering an era in which, under the 
pre-emption doctrine, the enforcement of 
labor arbitration agreements and awards 
will be, for all practical purposes, exclusively 
a federal matter. At the least, it means that 
there is now a forum in which virtually any 


labor arbitration agreement can be speci- 
fically enforced. 


Summary 


The grievance and arbitration process is 
one of the truly significant phenomena of 
our current legal system. As the core of an 
institution of self-government, it provides 
our greatest hope for a rule of law instead 
of economic warfare in the industrial world. 
Lawyers—by their training and experience 
in analysis and rationalization, in negotia- 
tion and advocacy, in draftsmanship and 
clarity of expression—are abundantly equipped 
to participate in this new field of endeavor, 
although fully effective participation will 
require some adaptation of the skills and 
techniques employed in the traditional areas 
of practice. The grievance and arbitration 
process will be with us for many years to 
come, and I am satisfied that the profes- 
sional lawman is destined to play a role of 
constantly increasing importance in its de- 


velopment. [The End] 


™ See Mendelsohn, ‘‘Enforceability of Arbitra- 
tion Agreements Under Taft-Hartley Section 
301," 66 Yale Law Journal 167 (1956): Cox. 
“Grievance Arbitration in the Federal Courts,"’ 
67 Harvard Law Review 591 (1954). 

* Textile Workers Union of America v. Lin- 
coln Mills of Alabama, 32 LABOR CASES ° 70.733. 
353 U. S. 448 (1957): Goodall-Sanford, Inc. v. 
United Textile Workers of America, 32 LABOR 
CASES 70,734, 353 U. S. 550 (1957); General 
Electric Company v. Local 205 (UE), 32 LABOR 
CaSsES { 70,735, 353 U. S. 547 (1957). 

” For example: (1) What will be the sources 
and scope of the substantive law which is to be 
created by the federal courts? (2) Will this 
substantive law supplant state law, or will the 
state law remain applicable in state court ac- 
tions involving collective bargaining agreements 
affecting interstate commerce? (3) If the fed- 
eral law is to be exclusive, may it be applied 
through actions in the state courts or will the 
federal courts have exclusive jurisdiction and, 
if the action is commenced in a state court, is 
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it subject to removal? (4) What will be the 
effect of the Norris-LaGuardia Act if the em- 
ployer seeks to enforce arbitration against a 
union? (5) How does the Lincoln Mills decision 
affect the holding in Association of Westing- 
house Salaried Employees v. Westinghouse 
Electric Corporation, 27 LABOR Cases 69,063, 
348 U. S. 437 (1955), that a union cannot main- 
tain an action under Sec. 301 (Taft-Hartley 
Act) to enforce back-pay claims on behalf of 
employees? For early speculation on some of 
these problems, see Bunn, “Lincoln Mills and 
the Jurisdiction to Enforce Collective Bargain- 
ing Agreements,"’ 43 Virginia Law Review 
1247 (1957): Feinsinger, ‘‘Enforcement of Labor 
Agreements—-A New Era in Collective Bargain- 
ing.” 43 Virginia Law Review 1261 (1957): 
Bickel and Wellington, “Legislative Purpose 
and the Judicial Process: The Lincoln Mills 
Case,"" 71 Harvard Law Review 1 (1957): Pirsig. 
“The Minnesota Uniform Labor Arbitration Act 
and Lincoln Mills,’’ 42 Minnesota Law Review 
333 (1958). 
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The United States Arbitration Act: 


A Re-evaluation 
By HERBERT BURSTEIN 


Since a specific federal labor arbitration statute has not been 
adopted, litigants have relied upon the United States Arbitra- 
tion Act as a statutory basis for the enforcement of arbitra- 
tion agreements involving labor disputes. However, the courts 
are not in agreement as to whether the act applies to these 
disputes. The author discusses important court decisions and 
possible future holdings of the Supreme Court. This article 
originally appeared in the January, 1958 Villanova Law Review. 


ABOR ARBITRATION is collective or prescribe methods for the settlement of 
4bargaining carried on by quasi-legislative labor disputes through the medium of 
and quasi-judicial means. It is designed pri- arbitration. 
marily to preserve the integrity of a labor wir . . 
However, dispite the prevalence of arbi- 
contract and to assure the peace which it 4. 
: . - tration clauses in labor agreements and the 
promises. When an arbitrator closes the 
lati development of a federal substantive law 
interstices of an agreement by translating : . . 
of labor relations, and notwithstanding that 
ambiguous clauses into enforceable rules 
and regulations or declares the rights of 
the parties,” he is engaged in legislation or 
adjudication and, of course, industrial di- 


the federal courts are rapidly becoming the 
principal forums for the resolution of labor 
disputes, a specific federal labor arbitration 
statute has not been adopted. Instead, 
itigants and the courts have relied upon 
This salutary process is frustrated if the the United States Arbitration Act’* as a 
contestants are unwilling to be bound by _ statutory basis for the enforcement of arbi- 
the award or cannot be compelled to accept tration agreements involving labor disputes 
it. Rejection of the award means, almost Unfortunately, there is no unanimous agree 
inevitably, a transition from a cold war into ment on the part of the courts and the bar 
the heat of a strike or a lockout. Hence, that the arbitration act applies to labor 
an effective, even if not an ideal, arbitral disputes.’ On the contrary, the act has been 


system presupposes a comprehensive statutory the source of a decisional history which 
framework which includes, among other matches, if it does not surpass, the “checkered 
things, efficient procedures for judicial en- career” of commercial arbitration* The 


forcement. This has been achieved under seemingly hopeless conflict of opinions among 
many state statutes which establish agencies the federal courts has not been reconciled 


' Arbitration concerning the “‘rights’’ of the See Cox Grievance Arbitration in the Fed- 
parties under an existing agreement is to be eral Courts,’ 67 Harvard Law Review 591 
distinguished from arbitration of the terms of (1954): Shulman. ‘“‘Reason, Contract and Law in 
a collective labor agreement or the arbitration Labor Relations.’’ 68 Harvard Law Review 999 


of “interests."' Cf. Boston Printing Pressmen’s (1955) 
Union v. Potter Press, 32 LABOR CASES € 70,543. ‘See Note. “Commercial Arbitration and the 
241 F. (2d) 787 (CA-1), cert. den., 78 S. Ct. 21 Conflict of Laws."’ 56 Columbia Law Review 902 
(1957) (1956) 


79 USC 1-14 (1952). 
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The author is a partner in the New 
York law firm of Zelby & Burstein. 


by the exiguous contribution of the United 
States Supreme Court in this field. It is 
true, of course, that the Supreme Court has 
sanctioned the enforcement of arbitration 
clauses in collective bargaining agreements 
in suits instituted under Section 301(a) of 
the Labor Management Relations Act of 
1947.° The Court has held that Section 
301(a) is more than jurisdictional—that it 
does, in fact, authorize “federal courts to 
fashion a body of federal law for the en- 
forcement of these collective bargaining 
agreements and includes within that federal 
law specific performance of promises to 
arbitrate grievances under collective bar- 
gaining agreements.”* In short, since Sec- 
tion 301(a) “is more than jurisdictional,” 
the procedural route for enforcing arbitration 
agreements is marked out in Section 301(b). 


It is evident, therefore, that either aa 
émployer or a union may institute suit for 
violation of a collective bargaining agree- 
ment, and elect either to recover damages 
or to compel specific performance of the 
promise to arbitrate.’ Left undecided, how- 
ever, is this question: In a suit, under 
Section 301(a) of the Labor Management 
Relations Act, to recover damages rather 
than to compel arbitration, may the de- 
fendant stay the action pending arbitration? * 
The issue suggested by this question may 
be illustrated by a hypothetical problem: 
A union and an employer, whose employees 
produce goods for sale in interstate com- 
merce, are parties to a collective labor 
agreement. Among other things, the labor 
agreement provides for arbitration of dis- 
putes and grievances concerning the inter- 
pretation, application and enforcement of 
the agreement. When the employer sub- 
contracts a portion of his work, the union 
charges the former with a violation of the 


agreement and calls a strike. The employer 
then institutes suit under Section 301(a) 
to recover damages for breach of contract, 
and the union moves for a stay of the action 
pending arbitration. 


It may, perhaps, be contended that when 
the court acquires jurisdiction over the 
subject matter and the parties, it can enter- 
tain a motion under Section 301(b) to stay 
the suit pending arbitration. Alternatively, 
the union may counterclaim for arbitration. 
However, it is questionable that either pro- 
cedure would sanction an order staying the 
suit. Clearly, the Labor Management Re- 
lations Act does not, by its terms, con- 
template either a motion to stay the suit 
or a stay accomplished by the counterclaim 
in the answer. Under typical state arbitra- 
tion statutes, a stay of the suit is secured 
by a motion made in accordance with the 
express provisions of the arbitration law of 
the state. For example, if an action is in- 
stituted in the courts of the State of New 
York to recover damages for breach of a 
collective bargaining agreement, the defendant 
must affirmatively move under Section 1451 
of the New York Civil Practice Act® for 
an order staying the action pending arbitra- 
tion. In other words, the arbitration law 
of the State of New York™ prescribes an 
express procedure for compelling arbitration 
or for staying an action pending arbitration. 
If the appropriate procedural steps are not 
followed by the defendant, the courts will 
not sua sponte stay the action, and the case 
will proceed to trial and judgment. 

Analogy would indicate that if an action 
is instituted under Section 30l(a) of the 
Labor Management Relations Act, the de- 
fendant must affirmatively move for a stay 
of the action under the federal arbitration 
act. Section 301(b) does not appear to pro- 
vide the remedy of a stay pending arbitration. 
If it does, however, then the federal arbi- 
tration act, at least in the area of labor 
arbitration, has become moribund. This 


561 Stat. 156 (1947), 29 USC Sec. 185(a) 
(1952). 

* Textile Workers Union of America v. Lincoln 
Mills of Alabama, 32 LABOR CASES { 70,733, 353 
U. S. 448 (1957); General Electric Company v. 
Local 205 (UE), 32 LaBoR Cases { 70,735, 353 
U. S. 547 (1957): Goodall-Sanford v. Textile 
Workers Union, 32 LABOR CASES 70,734, 

U. S. 550 (1957). 

7 In a recent case, a federal district court held 
that picketing in violation of a no-strike clause 
may be enjoined as part of an order compelling 
specific performance of an arbitration agree- 
ment (Bull Steamship Company v. Seafarers’ 
Union, 33 LaBor CASES { 71,019 (DC N. Y., 
1957), rev'd, 33 LaBpor CaSEs { 71,095 (CA-2, 
1957), cert. den., 78 S. Ct. 411 (1958)). 
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* Undecided, too, is the question of whether 
an individual employee may institute suit in a 
federal court to compel specific performance of 
a promise to arbitrate grievances. The Supreme 
Court has held that an individual employee may 
not institute suit under Sec. 3O0l(a) of the 
Labor Management Relations Act to recover 
unpaid wages (Association of Westinghouse Sal- 
aried Employees v. Westinghouse Electric Cor- 
poration, 27 LABOR CASES 69,063, 348 U. S. 437 
(1955) ). 

* New York Civil Practice Act, Art. 84, Sec. 
1451. 

™” New York Civil Practice Act, Art. 34, Secs. 
1448-1469. 
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One of the characteristics of a free 
people is their ceaseless search for 
knowledge and truth and higher 
standards of excellence. Their ca- 
pacity to accept their mistakes in 
good humor—to experience set- 
backs without fear or resentment— 
adds vitality to their searching. 


—Dwight D. Eisenhower 


may explain the refusal by the Supreme 
Court to review cases which pose squarely 
the question of the applicability of the federal 
arbitration act to collective bargaining agree- 
ments.” Until the Supreme Court announces 
its. position, it is reasonable to assume that 
the federal arbitration act is not a legislative 
“dodo” and that in an appropriate case the 
Court will act. Consequently, an inquiry 
into the origin, scope and purpose of the 
federal arbitration act may adumbrate the 
important issues which must be resolved. 


Federal Arbitration Act 


The United States Arbitration Act is a 
short and relatively simple statute. Its 
principal provisions are found in Sections 
1, 2, 3 and 4.” Briefly stated, the act pro- 
vides for the enforcement of (1) agreements 
te arbitrate future controversies arising out 
of “any maritime transaction or a contract 
evidencing a transaction involving commerce,” 
or “the refusal to perform the whole or 
any part” of the transaction or contract and 
(2) a written agreement to submit to arbi- 
tration an existing controversy arising out 
of “such a contract, transaction or refusal.” 
Excluded from the ambit of application of 
the act are “contracts of employment of 
seamen, railroad employees, or any other 
class of workers engaged in foreign or 
interstate commerce.” ” If the issue involved 
in any suit or proceeding instituted in a 
federal court is “referable to arbitration 
under an agreement in writing for such 
arbitration,” the suit or proceeding may be 
stayed pending arbitration by a motion 
under Section 3 of the act. Further, if one 
party to the contract or transaction fails, 
refuses or neglects to proceed to arbitra- 


tion, the aggrieved party may petition, under 
Section 4 of the act, for an order directing 
arbitration: 


“If the making of the arbitration agree- 
ment or the failure, neglect, or refusal to 
perform the same be in issue, the court shall 
proceed summarily to the trial thereof. If 
no jury trial be demanded by the party 
alleged to be in default, or if the matter in 
dispute is within admiralty jurisdiction, the 
court shall hear and determine such issue. 
Where such an issue is raised, the party 
alleged to be in default may, except in cases 
of admiralty, on or before the return day 
of the notice of application, demand a jury 
trial of such issue, and upon such demand 
the court shall make an order referring the 
issue Or issues to a jury in the manner pro- 
vided by law for referring to a jury issues 
in an equity action, or may specially call 
a jury for that purpose.” 


Accordingly, in the hypothetical case, if 
the union elects to proceed under Section 
3, the jurisdictional requirement incorporated 
in Section 4—namely, that the federal court 
have jurisdiction “under the judicial code at 
law, in equity, or in admiralty of the subject 
matter of a suit arising. out of the contro- 
versy between the parties”—is not a bar. 
In any event, the court would have juris- 
diction of the suit since it was instituted 
under Section 301(a) of the Labor Manage- 
ment Relations Act, and the requirement 
for diversity of citizenship and amount in 
controversy is expressly waived. However, 
in order to proceed under Section 3 and 
thereby to stay the action, the union must 
prove: (1) that either the exclusion in 
Section 1 of the arbitration act does not 
apply because a collective labor agreement 
is not a contract of employment or, if the 
collective labor agreement is held to be a 
contract of employment, the exclusion is 
limited to contracts of employment of 
workers directly engaged in interstate com- 
merce and not in the production of goods 
for commerce and (2) that the dispute is 
arbitrable. 

Whether or not the union will prevail may 
depend upon its choice of a forum, since the 
several courts of appeals and the federal 
district courts are sharply divided.“ Although 
a construction of the arbitration act based 


" Local 19, Warehouse Workers Union, Retail, 
Wholesale and Department Store Union, CIO v. 
Buckeye Cotton Oil Company, 31 LABOR CASES 
© 70,179, 236 F. (2d) T76 (CA-6, 1956), cert. den., 
354 U. S. 910 (1957): Cuneo Press, Inc. v. 
Kokomo Paper Handiers’ Union, 30 LABOR 
CASES £ 70,084, 235 F. (2d) 108 (CA-7, 1956), 
cert. den., 352 U. S. 912; Signal-Stat Corpora- 


tion v. Local 475, United Electrical Workers, 30 
LABOR CASES { 70,090, 235 F. (2d) 298 (CA-2, 
1956), cert. den., 354 U. S. 911 (1957). 

= 9 USC Secs. 1-4 (1952). 

® 9 USC Sec. 1 (1952). 

™“ Conflict of opinion is reflected by decisions 
of federal courts within the same circuit as well 
as among courts of appeals. 
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About 28 per cent of all married 
couples were working in the spring 
of 1957. —Bureau of the Census 


upon its legislative history appears to sup- 
port those who argue that Congress enacted 
only a commercial arbitration statute,” it 
has been argued that the scanty history is 
inconclusive and unreliable. 


Legislative History 


The American Bar Association recom- 
mended the enactment of the federal arbi- 
tration act in 1918 and a draft of a proposed 
law was prepared by its Committee on 
Commerce, Trade and Commercial Law.” 
In December, 1922, a bill was introduced 
in the Senate and in the House ™ which did 
not incorporate the exclusionary language 
now contained in Section 1. Vigorous ob- 
jection to the bill was voiced by Andrew 
Furuseth, president of the International 
Seamen’s Union of America, who charged 
that it constituted a “compulsory labor” bill. 
The American Federation of Labor filed 
protests against the bill and has claimed 
that its intervention and protest resulted 
in the adoption of the exclusionary language 
of Section 1 which “exempts labor from the 
provisions of the law.” 


Later, at hearings on the proposed act, 
a spokesman for the American Bar Associa- 
tion reassured !abor representatives by stating 
that the bill was not designed “to make an 
industrial arbitration in any sense,” and by 
suggesting language substantially like that 
of the exclusionary clause in Section 1.” 


Senator Sterling, then chairman of the 
subcommittee, apparently acknowledged that 
the purpose, of the proposed amendment 
submitted by the American Bar Association 
was to restrict the law to commercial arbi- 
tration.” 


The bill was not enacted. In December, 
1923, a new bill was introduced in the House 
and in the Senate which added the ex- 
clusionary language now incorporated in 
Section 1." The testimony at the hearings 
and floor debate indicates persuasively that 
the bill was intended to apply to commercial 
arbitration only. The absence of labor repre- 
sentatives from the hearings appears to 
support this conclusion. Moreover, the chair- 
man of the House Committee on the Judiciary 
emphasized the fact that the House bill was 
designed to “give an opportunity to enforce 
an agreement in commercial contracts and 
admiralty contracts,” * and this 
firmed by Congressman Mills of New York, 
who had sponsored the bill in the House.” 
The reports of both the House and the 
Senate Committees,“ and the support of 
the Department of Commerce™ reaffirmed 


Was con- 


% Signal-Stat Corporation v. Local 475, United 
Electrical Workers, cited at footnote 11; Lincoln 
Mills of Alabama v. Textile Workers Union of 
America, 29 LABOR CASES { 69,729, 230 F. (2d) 
81 (CA-5, 1956): United Electrical Workers v. 
Miller Metal Products, Inc., 26 LABOR CASES 
? 68.636, 215 F. (2d) 221 (CA-4. 1954): Pennsyl- 
vania Greyhound Lines, Inc. v. Amalgamated 
Association of Street Employees, 21 LABOR 
Cases { 66.711, 193 F. (2d) 327 (CA-3, 1952): 
Amalgamated Association of Street Employees 
v. Pennsylvania Greyhound Lines, Inc., WD 
LABOR CASES { 66,616, 192 F. (2d) 310 (CA-3, 
1951): Shirley-Herman Company v. Interna- 
tional Hod Carriers Union, 18 LABOR CASES 
* 65.810, 182 F. (2d) 806, 809 (CA-2, 1950); In- 
ternational Union, United Furniture Workers 
v. Colonial Hardwood Flooring Company, 14 
LABOR CASES { 64,517, 168 F. (2d) 33 (CA4, 
1948); Local 19, Warehouse Workers Union case. 
cited at footnote 11: Hoover Motor Express 
Company v. Teamsters Union, AFL, 27 LaBor 
CASES { 68.817, 217 F. (2d) 49 (CA-6, 1954); 
Mercury Oil Company v. Oil Workers Interna- 
tional Union, CIO, 19 LABOR CASES ‘ 66,246, 187 
F. (2d) 980, 983 (CA-10, 1951). 

%*50 American Bar Association Reports 356-362 
(1925). 

™S. 4214, H. R. 13522, 67th Cong., 4th Sess. 
(1922). 

% Proceedings of the Twenty-sixth Annual 
Convention of the International Seamen’s Union 
of America (1923), p. 203; Proceedings of the 
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Forty-fifth Annual Convention of the American 
Federation of Labor (1925), p. 52 

“Hearing Before a Subcommittee of the Com- 
mittee on the Judiciary, on 8. 4213 and 8. 4214 
(67th Cong., 4th Sess., 1923), p. 9. 

* Work cited at footnote 19. at p. 10. 

* Joint Hearings Before the Subcommittees 
of the Committees on the Judiciary, on S. 1005 
and H. R. 647 (68th Cong., Ist Sess., 1924), p. 2. 

= 65 Congressional Record 1931 (1924). 

= 65 Congressional Record 11080 (1924). 

*H. Rept. 96, 68th Cong., Ist Sess. (1924): 
S. Rept. 536, 68th Cong., lst Sess. (1924). 

* The Department of Commerce issued a 
statement in 1925 quoting then Secretary 
Hoover as follows: ‘ ‘Information collected by 
the Department of Commerce over the past 
several years’ he said, ‘clearly showed that the 
substantial element of the American business 
public is overwhelmingly in favor of arbitration 
in the sett!ement of commercial disputes in both 
domestic and foreign trade. In addition, it has 
the approval and support of leading members of 
the bar throughout the United States.’ In the 
field of waste elimination, it comprises another 
important advance, according to the Secretary. 
and, as a result, he says. that he has ‘encour- 
aged every reasonable movement in making ar- 
bitration accessible to merchants everywhere’."’ 
(Quoted in Cohen and Dayton, ‘“‘The New Fed- 
eral Arbitration Law,’’ 12 Virginia Law Review 
266, 285 (1926). 
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More than 24 million workers in 


900,000 plants, businesses, com- 
panies and other establishments are 
now covered by the Fair Labor 
Standards Act. This is 9 million 
more persons than were covered 
by the original act of 1938. 


the general understanding that the act was 


a commercial arbitration law. 


One further clue to Congressional inten- 
tion is provided by a study of the arbitration 
statutes in effect at the time when the 
federal act was adopted. Manifestly, the 
federal arbitration act was modeled, in 
the main, upon the 1920 New York Arbitra- 


tion Law,” and that law was intended to 
apply to commercial arbitration exclusively. 
In 1940, Section 1448 of the New York 


Civil Practice Act was amended to read in 
part: 


“A provision in a written contract between 
a labor organization, as defined in sub- 
division five of section seven hundred one 
of the labor law, and employer or employers 
or association or group of employers to 
settle by arbitration a controversy or con- 
troversies thereafter arising between the 
parties to the contract including but not 
restricted to controversies dealing with rates 
of pay, wages, hours of employment or 
other terms and conditions of employment 
of any employee or employees of such em- 
ployer or employers shall likewise be valid, 
enforceable and irrevocable, save upon such 
grounds as exist at law or in equity for the 
revocation of any contract.” ” 


In 1952, the New York law was further 
amended to provide that the terms of a new 
collective bargaining agreement could be 
submitted to arbitration,™ but no similar 
change was made in the federal arbitration 
act.” Indeed, efforts to expand the arbitra- 
tion act to embrace labor disputes con- 
sistently failed. In 1926, the American Bar 
Association, through its Committee on Com- 


merce, Trade and Commercial Law, proposed 
the adoption of a bill applicable to labor 
disputes,” and a draft of such a bill was 
submitted by the association.” The pro- 
posed bill was oppused by the American 
Federation of Labor, and the American Bar 
Association decided not to press for its 
adoption.” 

An attempt was made again in 1942 to 
amend the arbitration act, and a bill, drafted 
by a committee of the American Arbitra- 
tion Association, was introduced in the 
Senate.” This bill would sanctioned 
the enforcement of arbitration 
between unions or other representatives of 
and employers,“ but it never 
reached the Senate floor. When the 1947 
Congress codified the act as Title 9, no 
effort was made to include labor arbitration. 
Indeed, when the arbitration act was codi- 
fied, one court of appeals had ruled that 
the exclusionary language in Section 1 in- 
cluded a collective bargaining agreement 
and, hence, that the act was not applicable 
to a collective bargaining agreement.” 


have 
agreements 


employees 


Legislative history is not always a reliable 
guide intention. However, 
the objectives of legislation are frequently 


to Congressional 


revealed by a search into the social climate 
and the dynamics of the time 
when the law Here, too, the 
evidence points to an exclusively commercial 
arbitration law. The characteristic sign of 
the 1920’s was the rising tide of American 
capitalism, the expansion of an industrial 
and aggressive antiunionism. The 
alleged alliance, whether real or illusory, 
between government and business during 
this period did not inspire confidence on the 
part of labor in the impartial processes of 
government. Organized labor was then 
vigorously resisting compulsory arbitration 


economic 
was enacted 


economy, 


statutes which had been adopted or were in 
the process of adoption by various states.” 
It is understandable, therefore, that the 
labor movement and each of its segments 
believed that arbitration was undesirable if 
not dangerous. Indeed, the American Fed- 
eration of Labor consistently opposed the 
adoption of any labor arbitration statute.” 


* Nordlinger, ““The Law and Practice of Arbi- 
tration in New York,"’ 13 Missouri Law Review 


196 (1948): In re Buffalo & Erie Railway, 250 
N. Y. 275, 165 N. E. 291 (1929). 


* New York Session Laws of 1940, Ch. 851. 
* New York Session Laws of 1952, Ch. 757. 
” 61 Stat. 669 (1947), as amended, 9 USC Sec. 


1 (1952). The only change effected was the ad- 
dition to Sec. 1 of the catch line: “* ‘Maritime 
Transactions’ and ‘commerce’ defined; excep- 


tions to operation of title.” 
*51 American Bar Association Reports 394 
(1926). 


Arbitration Act 


"53 American Bar Association Reports 376 


(1928) 

“55 American Bar Association Reports 328 
(1930) 

S. 2350, 77th Cong., 2d Sess. (1945). 


™ 88 Congressional Record 2072 (1942). 

* Gatliff Coal Company v. Cox, 8 LABOR CASES 
© 62,199, 142 F. (2d) 876 (CA-6, 1944) 

* Witte, Historical Survey of Labor Arbitra- 
tion (1952), pp. 29-43. 

* Teller, A Labor Policy for America (1945), 
p. 172. 
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There is an old saying among in- 
dustrial relations people that a 
collective bargaining agreement is 
only a scrap of paper until it is 
put into effect—'‘‘The Labor Con- 
tract: Provision and Practice,"’ pub- 
lished in the January-February, 
1958 issue of Personnel Magazine. 


There are, of course, divergent views on 
the legislative history, and the catalogue of 
abstracts from debates and reports appar- 
ently does not impress those who contend 
that the arbitration act applies to industrial 
disputes under collective labor agreements. 
They urge, first, that a collective bargaining 
agreement is not a contract of employment; 
second, that labor’s opposition to the in- 
clusion of arbitration of labor disputes must 
be understood to apply only to individual 
contracts of hire for personal service, under 
which seamen were employed in the 1920's, 
and not to collective bargaining agreements; 
and, third, that the exclusion in Section I 
applies only to employees directly engaged 
in interstate commerce and not to those who 
are employed in the production of goods 
for commerce. One thing is clear: Organized 
labor had encouraged and relied upon col- 
lective bargaining agreements, and it seems 
doubtful that the opposition of the American 
Federation of Labor would have been limited 
to individual contracts. It is true, of course, 
that the “yellow dog” contract was the 
principal target of organized labor’s eco- 
nomic and legislative efforts. The unions’ 
experience with governmental intervention 
had not been a happy one, but the trade 
union movement was threatened with even 
graver consequences by challenges to col- 
lective action. This was the day when the 
Supreme Court disabused those who had 
hailed the Clayton Act™ as a Magna Carta 
for labor.” Business unionists who wanted 
to keep labor out of politics desired, even 
more, to keep politics and government out 
of labor relations. It is fair to suggest, 
therefore, that any scheme of federal arbi- 


tration would be a signal for opposition by 
organized labor. Certainly, it cannot be 
effectively argued that the organized trade 
union movement understood the arbitration 
act to be applicable to collective bargaining 
agreements while individual contracts of 
employment were excluded. 

Finally, even if a collective bargaining 
agreement is not treated as a contract of 
employment, within the meaning of the 
exclusionary language in Section 1, there is 
one further hurdle which must be overcome. 
Section 2 makes reference to a “contract 
evidencing a transaction involving com- 
merce.” How does one square the concept 
ot a collective bargaining agreement with 
the language “centract evidencing a trans- 
action involving commerce”? It cannot be 
reconciled. The legislative history of the 
act shows that this key phrase was inserted 
as a substitute for the earlier “transaction 
involving commerce” in order to preclude 
any construction that the bill applied to 
labor contracts as well as to commercial 
transactions.” 

The overriding fact remains that the 
legislative history has been read differently 
by different courts, and the United States 
Supreme Court has provided no definitive 
guide. Of course, Justice Frankfurter read 
the majority opinion in the Lincoln Mills 
case as rejecting “the availability of the 
Federal Arbitration Act to enforce arbitra- 
tion clauses in collective bargaining agree- 
ments,” “ but this obviously is not a rule 
of law binding on the federal courts. Since 
neither the text of the statute nor the legis- 
lative history has produced a harmony of 
opinions, courts have resorted to other aids 
to construction. The consequence has been 
a miscellany of conflicting decisions. 


Arbitration Act in Courts 


Unquestionably, the primary cause for 
conflict is the lack of agreement about the 
status of the collective bargaining agree- 
ment.“ Surely, if the courts agreed that a 
collective labor agreement is a contract of 
employment, the conflict would be narrowed. 
However, there is no such unanimity of 
opinion. 


* Act of October 15, 1914, Ch. 323, 38 Stat. 730 
(codified in scattered sections of USC, Tits. 15, 
18, 28 and 29). 

*” Bedford Cut Stone Company v. Journeyman 
Stone Cutters’ Association, 274 U. S. 37 (1927); 
U. 8. v. Brims, 272 U. S. 549 (1926); Duplex 
Printing Company v. Deering, 254 U. S. 443 
(1921). 

#” Joint Hearings Before the Subcommittees of 
the Committees on the Judiciary on S. 1005 and 
H. R. 646 (68th Cong., Ist Sess., 1924), p. 7. 
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"Case cited at footnote 6, at p. 466 (dissent- 
ing opinion). 

“See Burstein, “Enforcement of Collective 
Labor Agreements by the Courts,’’ Sixth Annual 
Conference on Labor (New York University, 
1953), p. 31; Rice, ‘Collective Labor Agree- 
ments in American Law," 44 Harvard Law 
Review 572 (1931); Wittmer, ‘‘Collective Agree- 
ments in the Contracts," 48 Yale Law Journal 
229 (1938). 
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The Supreme Court is much more 
concerned with the broad and lib- 
eral interpretation of the powers 
of Congress than it is with pre- 
serving a balance of power within 
the federal system.—-Professor Paul 
G. Kauper, University of Michigan. 


Courts which hold that a collective labor 
agreement is not a contract of employment 
rely principally upon the decision in J. /. 
Case Company v. NLRB,.® in which the Su- 
preme Court said, in effect, that a collective 
bargaining agreement is a trade agreement 
analogous to a tariff of rates and charges 
published by carriers rather than a contract 
of employment. One appellate court, how- 
ever, has pointed out that the J. J. Case 
Company doctrine is not determinative of 
the question under the United States Arbi- 
tration Act.“ Indeed, in another context, 
the United States Supreme Court has re- 
ferred to collective bargaining agreements 
as “employment contracts.” “ 

The controversy, however, does not ter- 
minate with the conclusion that a collective 
bargaining agreement is a contract of em- 
ployment. In Tenney Engineering, Inc. v 
United Electrical Workers, the United States 
Court of Appeals for the Third Circuit 
ruled that while a_ collective 
agreement is a contract of employment, the 


bargaining 


exclusion in Section 1 of the arbitration act 
applies only to employees specifically identi- 
fied therein, namely, seamen and railroad 
and directly 
commerce.“ This 
that legislated a 
tinction between employees engaged in com- 


workers others engaged in 
interstate 


however, 


presupposes, 


Congress dis- 


merce and those engaged in the production 
of goods for commerce. It has been argued 
that if the federal arbitration act was in- 
tended to govern industrial disputes, the 
impact on interstate commerce of a strike 
or work stoppage is no matter of 
national concern where it involves employees 
engaged in producing goods for interstate 
commerce than where it is restricted to 
employees who are engaged directly in 
interstate commerce. Such a differentiation 
has not been expressed in other vital labor 
legislation. On the contrary, Congress and 
the courts have sedulously avoided an atom- 
ization of workers in the National Labor 
Relations Act both in the original and 
amended texts. Thus far the principle of 
the Tenney case has failed to win widespread 
acceptance.” 


less a 


The early labor cases which turned on the 
arbitration act were not within the typical 
dispute category. Thus, in 1943, the Third 
Circuit held that Section 3 of the arbitration 
act was not limited by Section 2 and, 
accordingly, granted a stay in a suit under 
the Fair Labor Standards Act.“ In 1944, 
the Sixth Circuit held that Section 1 did 
apply to Section 3 of the act, and denied 
a stay of arbitration.” In other words, the 
occasion for conflict was primarily a dif- 
ference of views concerning the interrela- 
tionships among Sections 1, 2 and 3 of the 
arbitration act. Hence, one court which 
treated Section 3 as an independent provision 
would grant a stay if it were “satisfied 
that the issue involved in such suit or pro- 
ceeding [was] referable to arbitration” under 
an agreement in writing which provided 
“for such arbitration.”” It was, 
quently, of no moment whether or 
collective labor agreement 


conse- 
not a 
Was a contract 
of employment. Another court, on the other 
hand, treating Sections 1 and 3 as integral 


“8 LABOR CASES 51,173, 321 U. S. 332 (1944). 

“ Amalgamated Association of Street Em- 
plovees v. Pennsylvania Greyhound Lines, Inc., 
cited at footnote 15 

“ NLRB v. Rockaway News Supply Company, 
Inc., 23 LABOR CASES { 67,440, 35 U. S. 71 
(1953); NLRB vw. Sands Manufacturing Com- 
pany, 1 LABOR CASES 17,044, 306 U. S. 332, 342 
(1939). Throughout the debates on the Labor 
Management Relations Act of 1945, collective 
bargaining agreements were referred to as em- 
ployment contracts (S. Rept. 105, 80th Cong., 
ist Sess. (1947), p. 15). 

#24 LABOR CASES { 67,878, 207 F. 
(CA-3, 1953). 

“ The Second Circuit has adopted the Tenney 
doctrine. Signal-Stat Corporation v. Local 475, 
United Electrical Workers, cited at footnote 11, 
at p. 302. 

* Donahue v. Susquehanna Collieries Com- 
pany, 7 LABOR CASES { 61,758, 138 F. (2d) 3 
(CA-3, 1943); see also Watkins v. Hudson Coal 


Arbitration Act 


(2d) 450 


Company, 10 LABOR CASES { 62,761, 151 F. (2d) 
311 (CA-3, 1945), cert. den., 327 U. S. T77 (1946), 
where it was held that the exclusion in Sec. 1 
did not reach into Sec. 3; Donahue v. Susque- 
hanna Collieries Company, 12 LABOR CASES 
© 63,700, 160 F. (2d) 661 (CA-3, 1947); Evans v. 
Hudson Coal Company, 14 LABOR CASES { 64,318, 
165 F. (2d) 970 (CA-3, 1948) 

“” Gatlif Coal Company v. Cox, cited at foot- 
note 35. In 1944, the Fourth Circuit, in Agostini 
Brothers Building Corporation v. U. 8., 8 LABOR 
CASES { 62,203, 142 F. (2d) 854 (1944), adopted 
the rule enunciated in the first Donahue case. 
cited at footnote 48, but reversed its position in 
1948 Thus, in International Union, United 
Furniture Workers v. Colonial Hardwood Floor- 
ing Company, cited at footnote 15, and in United 
Electrical Workers wv. Miller Metal Products, 
Inc., cited at footnote 15, the Catliff rule was 
adopted 

*® Agostini Brothers Building Corporation v 
U. 8., cited at footnote 49. 
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parts of a single statute, would deny a stay 
if the exclusionary language in Section 1 
were operative.” 

One appellate court dealt squarely with 
the problem. In Amalgamated Association of 
Street Employees v. Pennsylvania Greyhound 
Lines, Inc.™" Judge Hastie construed the 
catch line added by the 1947 codification of 
the federal arbitration act as a Congressional 
signal to read Section 3 and Section 1 as 
integrated parts of a single statute. This 
controversy was finally settled by the United 
States Supreme Court in Bernhardt v. Poly- 
graphic Company,” which read Sections 1, 
2 and 3 as interrelated parts of the statute. 


Four cases, decided by federal appellate 
courts, highlight the conflict of construction. 
In United Furniture Workers of America v. 
Colonial Hardwood Flooring Company, suit 
Was instituted under Section 301(a) of the 
Labor Management Relations Act. The 
union moved for a stay of arbitration on 
the ground that the contract required arbi- 
tration of the matters in suit. The district 
court denied the stay on the ground, among 
others, that the contract did not provide 
for arbitration of such matters. The court 
of appeals affirmed, holding: 


. the arbitration clause embedded 
in Art. IV, as one of the subsections of 
Section 2, has relation to the controversies 
which are made the subject of grievance 
procedure of that article, and not to ciaims 
for damages on account of strikes and 
secondary boycotts, which are matters en- 
tirely foreign thereto. Damages arising from 
strikes and lockouts could not reasonably 
be held subject to arbitration under a pro- 
cedure which expressly forbids strikes and 
lockouts and provides for the settlement of 
grievances in order that they may be avoided. 
It would have been possible, of course, for 
the parties to provide for the arbitration of 
any dispute which might arise between 
them; but they did not do this, and the 
rule noscitur a sociis applies to the arbitra- 
tion clause in the grievance procedure to 
limit its application to controversies to 
which the grievance procedure was intended 
to apply.” 


. . . productivity, as it affects 
business operations and costs, is 
an over-all relationship between 
output of product and aggregate 
of labor time, capital 


equipment, managerial effort and 
other factors of production which 
represent cost to business enter- 
—The Guaranty Survey 


prises. 


The United States Court of Appeals for 
the Seventh Circuit reached the same con- 
clusion in Cuneo Press v. Kokomo Paper 
Handlers’ Union. Here, too, the union sought 
a stay order under Section 3 of the arbitra- 
tion act after they had called a sit-down 
strike and the employer instituted suit. The 
court there said: 


“If the unions had grievances, it is apparent 
that they ignored the grievance procedure, 
as well as the provision for arbitration. In- 
stead they instituted a sit down strike which 
was disruptive of plaintiff's business and 
the work of its employees. The action was 
in direct conflict with the arbitration pro- 
cedure called for by the contract. The 
unions chose to act suddenly and without 
warning in using the economic force or 
pressure of a sit down strike. Obviously, a 
chief purpose of the arbitration agreement 
was to avoid a strike. When the unions 
embarked upon the strike, they voluntarily 
by-passed arbitration. When they struck 
the wrong was done and the damage to 
plaintiff began. Then it was that plaintiff's 
right of action for damages and injunctive re- 
lief to prevent further damage accrued 


“Even if the unions originally had an 
issue referable to arbitration, they chose in- 
stead to resolve that issue in their favor by 
use of their economic Having 
thus violated their contract to plaintiff's 
damage, it was too late for them to demand 
arbitration on that issue.” ™ 


strength. 


A similar conclusion was reached by the 
Sixth Circuit in Jnternational Union, United 


3 United Electrical Workers v. Miller Metal 
Products, Inc., cited at footnote 15. 

® Cited at footnote 15. 

3329 LABOR CASES { 69,689, 350 U. S. 198 
(1956). : 

% Cited at footnote 15, at p. 35. See also 
United Electrical Workers v. Miller Metal Prod- 
ucts, Inc., cited at footnote 15; Bassick Com- 
pany v. Bassick Local 229, 27 LABOR CASES 
€ 69,058, 126 F. Supp. 777 (DC Conn., 1954); 
Square D Company v. United Electrical Work- 
ers, 26 LABOR CASES { 68,635, 123 F. Supp. 776 
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(DC Mich., 1954); Metal Polishers Union, AFL 
v. Rubin, 17 LABOR Cases { 65,326, 85 F. Supp. 
363 (DC Pa., 1949). Contra, Pennsylvania Grey- 
hound Lines, Inc. v. Amalgamated Association 
of Street Employees, 98 F. Supp. 789 (DC Pa., 
1951), rev'd on other grounds, 193 F. (2d) 327 
(CA-3, 1952); Lewittes & Sons v. United Furni- 
twre Workers, CIO, 19 LABOR CASES 66.219, 95 
F. Supp. 851 (DC N. Y., 1951). 

* Cited at footnote 11. Cf. Young Construc- 
tion Company v. Plumbers Union, 33 LABOR 
Cases { 70,932 (DC IIl., 1957). 


July, 1958 @ Labor Law Journal 


r 

— 

| 

| 


Automobile Workers v. Benton Harbor Mal- 
leable Industries.™ 

Directly opposed to these opinions is the 
decision by the Second Circuit in Stgnal-Stat 
Corporation v. Local 475, United Electrical 


Workers™ The court there held: 


“We think the broad arbitration clause in 
the collective bargaining agreement here in- 
volved covers a dispute relating to an alleged 
breach of the no-strike clause. Under the 
agreement, “A// disputes, grievances or dif- 
ferences’ are arbitrable. We can hardly 
imagine more broadly inclusive language. 
This phraseology distinguishes the instant 
case from Markel Electric Products, Inc. v. 
United Electric, Radio & Machine Workers, 

[202 F. (2d} 435 (CA-2, 1953)]. To the 
extent that the other cases cited by plaintiff 
contrary result, we think them 

We think their interpretations 
are unduly 


require a 
erroneous 
of similar arbitration 
restrictive and achieve, by indirection, the 
same result as the old, and now generally 
rejected, judicial aversion to enforcing arbi- 
tration agreements. Cf. Kulukundis Shipping 
Co. v. Amtorg Trading Corp., 2 Cir., 126 
F. 2d 978, 983-985. Other cases, with which 
we agree, support that the 
instant arbitration agreement covers a dis- 
pute arising from an alleged breach of the 
See, ef... Lewittes & Sons 
America, 
Supp. 851, 


clauses 


our decision 


no-strike clause 
v. United Furniture Workers of 
853-854; Pennsylvania Greyhound Lines v. 
Amalgamated Ass’n, etc., D. C., 98 F. Supp. 
789, 791, reversed on other grounds, 3 Cir., 
193 F. 2d 327; Hudson Wholesale Grocery 
Co. v. Allied Trades Council, N. J. Ch., 3 
N. J. Super. 327, 65 A. 2d 557, 559.” 

Additionally, the court adopted the rea- 
soning of the Tenney case.” 

The Tenney case illustrates the judicial 
gyrations which are perhaps inevitable under 
the arbitration act. Originally, the Third 
Circuit, in Donahue v. Susquehanna Collieries 
Company ™ and Watkins v. Hudson Coal Com- 
pany,” read Section 3 as distinct from Sec- 
tion 1, although the court did not decide 
whether a collective bargaining agreement 
was a contract of employment. Then, in 
Amalgamated Association of Street Employees 
v. Pennsylvania Greyhound Lines, Inc.™ the 
court concluded that a collective bargaining 


More than 90 per cent of all labor- 


management contracts signed in the 
United States are arrived at with- 
out recourse to strikes. 

—James T. O'Connell 


agreement was a contract of employment 
and that the arbitration act did not apply. 


Then, later, in the Tenney case™ the court 
modified its views so as to extend the stay 
provisions of the arbitration act to collective 
bargaining agreements involving employees 
not directly employed in interstate commerce. 


A possible conflict exists also in the 
Second Circuit although that court has re- 


jected the claim of conflict.” The denial of 


certiorari by the United States Supreme 
Court“ may be read as supporting that 
conclusion, despite the injunction by the 


Supreme Court that a denial of certiorari is 
not to be construed as an expression of 


opinion by that Court 


United 
employer instituted 


In Markel Electric Products, Inc. < 
Electrical Workers, the 
an action, under Section 301(a) of the 
Management Relations Act, alleging a breach 
of contract by reason of a strike in violation 
of the no-strike The union denied 
that it had violated the agreement and moved 
for an order staying proceedings pending 
arbitration. The arbitration clause referred 
to differences the company and 
any employee” and to “any trouble of any 
kind” which might arise in the plant. The 
court, affirming the order denying the union's 
motion for a stay pending arbitration, held 
that the dispute was not contemplated by 
the arbitration clause 


Labor 


clause 


“between 


“ 


we do not think that the dispute 
here involved is within the scope of the 
arbitration clause. The tenor of 
the contract was to lay a groundwork of 
agreement as to wages, hours and conditions 
of employment and to provide a peaceful 
method for the settlement of 
and disputes over the meaning and applica- 
tion of the agreement with respect to those 
matters. If efforts in accordance with the 
procedure of Article VIII proved to be in- 
effective, resort might be had to Article IX. 


whole 


krievances 


*32 LaBoR Cases £ 70,590, 242 F. (2d) 536 
(CA-6, 1957); see. also, Hoover Motor Express 
Company v. Teamsters Union, AFL, cited at 
footnote 15 
* Cited at footnote 11. 

235 F. (2d), at p. 302. 
* Cited at footnote 48. 
” Cited at footnote 48. 
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“ Cited at footnote 15. 

= Cited at footnote 46. 

® Signal-Stat Corporation v. Local 475, United 
Electrical Workers, cited at footnote 11. A peti- 
tion for rehearing en banc was denied by the 
court. 

™ Cited at footnote 11. 
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which provided that an unsettled dispute or 
grievance was to be submitted to arbitration 
‘. . . upon written notice of the party filing 
the grievance to be served upon 
the other party within five (5) days after the 
meeting referred to in the third step of the 
grievance procedure outlined above’. The 
quoted language shows clearly that arbitra- 
tion was to be but a fourth step in the 
grievance procedure, and as such the subject 
matter to which it is applicable is no broader 
than that to which the first three steps 
applied. The dispute as to whether the 
union was justified in calling the strike is 
one certainly not capable of resolution at a 
conference between an employee or a de- 
partment steward, or both, and a department 
foreman; or between the chief steward and 
the general superintendent. It is, therefore, 
not the kind of dispute which was intended 
to be resolved by submission to arbitration.” © 


The whole problem appeared to have been 
brought into focus in a decision by the First 
Circuit in Local 205, United Electrical Work- 
ers v. General Electric Company.“ In that 
case the union filed two grievances which 
the company insisted were not arbitrable. 
One involved the job classification of an 
employee alleged to be doing work calling 
for a rate higher than he was receiving and 
the other related to the discharge of an 
employee for refusing to do work claimed 
to be beyond his regular duties. The ques- 
tion presented was whether a federal district 
court had authority under Section 301 of the 
Labor Management Relations Act to compel 
an employer to submit the grievances to 
arbitration. The district court dismissed 
the complaint“ but the court of appeals 
reversed, holding that jurisdiction to compel 
arbitration is not withdrawn by the Norris- 
LaGuardia Act. The court then held that in 
an action under Section 301(a), federal, not 
state, law determines whether the remedy 
of specific performance of an agreement 
to arbitrate was available. However, said 
the court, the Labor Management Relations 
Act did not provide a statutory basis for 
enforcing executory agreements to arbitrate. 
The appropriate vehicle was the federal 
arbitration act, according to the First Circuit. 


The decision was reviewed by the Su- 
preme Court, which affirmed the decision 
but did not follow the procedural route 


proposed by the First Circuit. Indeed, 
the affirmance rested on a ground expressly 
rejected by the court of appeals, and the major- 
ity avoided a decision on the arbitration act. 

The applicability of the United States 
Arbitration Act to collective bargaining agree- 
ments was also raised and similarly treated in 
the Lincoln Mills case,* the Goodall-Sanford 
case,” and United States Steel Workers, CIO 
v. Galland-~-Henning Manufacturing Company.” 

A week later, following the decisions in 
the three landmark cases, certiorari was 
denied in Buckeye Cotton Oil Company v. 
Local 19, Warchouse Workers Union, CIO, 
and Signal-Stat Corporation v. Local 475, 
United Electrical Workers 

Earlier in the term, the Supreme Court 
denied certiorari in Cuneo Press, Inc. v. 
Kokomo Paper Handlers’ Union.” The con- 
sequences of denial of certiorari are these: 
The Supreme Court has left standing a 
decision by the Seventh Circuit which holds 
that a strike does constitute a waiver of 
the right to demand arbitration;” a decision 
by the Sixth Circuit which holds that the 
United States Arbitration Act specifically 
authorizes specific performance of an agree- 
ment to arbitrate;* and a decision that a 
strike does not constitute a waiver of the 
right to arbitration.” 


Future Possibilities 


If the United States Supreme Court ulti- 
mately grants certiorari in a case which 
once again raises the issue of the applicability 
of the United States Arbitration Act to col- 
lective bargaining agreements, the following 
possibilities are presented: 

(1) The Court may decide that a collective 
bargaining agreement is a contract of em- 
ployment absolutely excluded under Section 
1 of the arbitration act, so that the nature 
of the employment is immaterial. 

(2) The Court may hold that the collective 
bargaining agreement is a contract of em- 
ployment excluded by Section 1 of the arbi- 
tration act only when it involves workers 
directly engaged in interstate commerce. 

(3) The Court may hold that the collective 
bargaining agreement is not a contract of 
employment, and so long as it evidences a 
transaction in commerce it is subject to the 


(Continued on page 534) 
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® Cited at footnote 6. 

® Cited at footnote 6. 


520 


31 LABOR CASES 
(CA-7, 1957). 

" Cited at footnote 11. 

™ Cited at footnote 11. 

™ See footnote 53. 

™% Local 19, Warehouse Workers Union case. 
cited at footnote 11. 

* See footnote 56. 


July, 1958 @ Labor Law Journal 


£70,477, 241 F. (2d) 323 


‘ 
| 
| 


Documentation 


in Collective Bargaining 


By E. F. SCOUTTEN 


The presentation of proper data to document one's position in 


collective bargaining sessions can be very helpful. 
indiscriminate use of data and statistics can expose a 


the 


negotiator to highly undesirable results. 
various types of data and their proper use. 


However, 


This article discusses 
It is reprinted, 


with permission, from the May, 1958 Western Business Review. 
The author is vice president, personnel, The Maytag Company. 


NJ ORMALLY the preparation by both 
~ union and company _ representatives 
for forthcoming collective bargaining ses- 
sions is marked by at least one common 
feature: the preparation and amassing of 
voluminous data, presumably to be used 
in the bargaining meetings to justify or 
otherwise establish the contentions of the 
particular party. Some of the large indus- 
trial unions and some of the larger corpora- 
tions maintain permanent staffs who spend 
their entire time in the preparation of these 
data. 


The data are presented in a variety of 
forms—charts, graphs, diagrams, and in 
tabular form. Upon occasion, elaborate 
and lengthy “treatises” are prepared either 
for reading at the bargaining meetings or 
for general distribution to all interested 
persons. The preparation of all these data 
involves a significant expenditure of time 
and money, and is presumably justified be- 
cause they enable the group preparing 
them—company or union—to establish and 
maintain a position in the negotiations. 
The purpose of this article is to consider 
the validity of this assumption, and ex- 
amine the extent to which such data may 
accomplish their intended purpose and how 
valuable they may be in collective bargaining. 


Types of Data 


Although the data which are prepared and 
used in collective bargaining may take a 
hundred different forms, it seems, in gen- 
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eral, that they are intended to serve one 


of two purposes: 


(1) to compare the present conditions 
within the individual company with those 
prevailing in other comparable situations, or 


(2) to provide relatively narrow and spe- 
cific justification for a proposal as it relates 
to the individual company. 


The comparative data are usually a col- 
lection of such facts as wage rates paid for 
specific jobs or jobs in general in other 
companies or in industries or in the coun- 
try as a whole. Such data may be stated 
as average straight-time earnings or, more 
specifically, as specific wage rates for spe- 
cific job classifications. Such data may fre- 
quently be devoted to an analysis of “fringe” 
benefits such as amount of vacation time, 
number of paid holidays, etc., but in all 
cases, as presented, presumably make a 
graphic demonstration of the comparison 
between the wages or “fringe” benefits 
offered in the particular company and those 
alleged to exist in other presumably com- 
parable situations. 


In the second category, the data are 
almost invariably limited to the company 
itself. They represent frequently an internal 
comparison of job rates or other benefits, 
and presumably make it evident that a 
specific proposed change ought to be effected 
to correct an allegedly inequitable relation- 
ship. Occasionally, company representa- 
tives will resort to this type of presentation 
and contention—perhaps that the company 
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cannot afford to grant a requested wage in- 
crease because of its inability to make a 
profit or other internal peculiarities. 


In attempting to evaluate the effective- 
ness of such data, it would seem to make 
little difference whether the data are in the 
broad comparative category or in the nar- 
row and specific category. The value of 
such data, assuming that they are used in- 
telligently and effectively during the bar- 
gaining sessions, would appear to be deter- 
mined by four aspects of their nature and 
application: 

(1) Extent to which they are significant. 
—As everyone knows, it is relatively easy 
to amass voluminous data which may be 
quite factual and obviously accurate but 
which, at the same time, may literally prove 
nothing. It would obviously be of little 
value for a company representative to pre- 
sent any amount of data, regardless of how 
accurate and authentic they may be, if 
upon analysis the data proved that the wage 
rates in the company’s plants were .01 cents 
higher than the average among its competi- 
tors. Such proof offered as a justification 
for refusing to grant the same wage increase 
which had been granted by major competi- 
tors would hardly be regarded as significant. 


In short, no union could be expected to 


modify a wage demand simply because the 
company was already paying wage rates 
which were one-hundredth of a cent higher 


than those of competition. It may be con- 
cluded, therefore, that unless the data indi- 
cate a significant relationship, they can 
hardly be expected to be of any great value. 


(2) They must be reliable—There are 
probably few errors which either a union 
or a company might commit in collective 
bargaining which would have greater impact 
than the error of presenting unreliable data. 
For either a company or a union to allege, 
for example, that a given concession ought 
to be granted or denied because of data 
which indicate that the proposed concession 
would place the company at a competitive 
disadvantage or, conversely, would bring 
them up to the level of competitors when 
the data upon which the position is taken 
is false, is to invite almost fatal results. I 
recall a case in which the union representa- 
tives alleged that the employer ought to 
grant an unusually large wage increase 
because the average straight-time earnings 
of his employees were substantially lower 
than those of his major competitor. The 
employer was momentarily nonplussed at 
the significance of the alleged discrepancy 
in rates. The union representatives insisted 
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An average raise of 11 cents an 
hour was provided for in collectively 
bargained settlements reached in 
New York State in 1957.—New York 
State Department of Labor. 


that the information which they had pre- 
sented was accurate in all respects. The 
union representatives appeared to have 
made a major point, and one under which 
the employer would probably eventually 
have to grant an unusually large increase. 
The union representatives publicized this 
alleged discrepancy widely, and appeared to 
have made a very telling point. 


The employer, however, decided to check 
the wage rates alleged by the union to exist 
in his competitor’s plants, and did so in a 
direct approach to his competitor, asking 
quite frankly for the information involved. 
The employer was greatly relieved to learn 
that the union representatives, either de- 
liberately or inadvertently, had erred in their 
data and that, in fact, the wage rates of his 
competitor were not quite as good as those 
existing in his own plants. When the em- 
ployer confronted the union representatives 
with the facts, authenticated by the com- 
petitor’s signature, and when the employer, 
furthermore, publicized the true relationship 
which existed between the two companies, 
the union not only lost its demand but suf- 
fered considerably in the eyes of its em- 
ployee-constituents and the community 
generally. Data which are not reliable and 
authentic are worse than no data at all. 


(3) Data ought to be broad and all-en- 
compassing.—Representatives of both man- 
agement and labor are sometimes tempied 
to present data which, although quite au- 
thentic and reliable, are nevertheless rela- 
tively narrow in scope and thereby may 
present a distorted picture of real relation- 
ships. For a union to allege that a given 
competitor pays wage rates substantially 
higher than does the particular company 
involved may be initially most impressive. 
If the employer, however, is able to show 
that this one competitor is an exception and 
that the industry generally pays rates no 
better than his rates, the union is obviously 
going to suffer for having made such a 
narrow presentation. 

Management representatives can be equally 
guilty of such distortion in the opposite 
direction by comparing conditions in their 
plant with those of only such competitors 
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as have less favorable conditions and ig- 
noring those with superior working condi- 
tions. Data which can be of most value, 
therefore, ought to be those which are as 
broad as may be applicable and which, as 
would be expected, may show considerable 
variations but which in their entirety will 
give a realistic and accurate comparison, 
both good and bad. 


(4) Data must be widely disseminated.— 
As every experienced negotiator knows, the 
bargaining sessions are not by any means 
the sole arena in which the issues are even- 
tually resolved. The bargaining meetings 
are merely the avenue through which the 
contesting parties meet and present their 
cases. The final decisions and resolution of 
the issues are made by the employees in- 
volved, who ultimately must be convinced, 
either by the management or by the labor 
leaders, that the issues ought to be resolved 
as proposed. It follows, therefore, that the 
most effective data in the world may be of 
relatively little value if they are used only 
against negotiators representing the other 
party. There is no point in a management's 
representative convincing the union negoti- 
ator that a given proposal ought to be 
withdrawn unless, in one fashion or another, 
the employees concerned are similarly con- 
vinced. It would appear to follow, there- 
fore, that data which are really useful in 
collective bargaining ought to be publicized, 
at least to the employees covered by the 
resulting agreement, and frequently to the 
community at large. 


In too many instances management repre- 
have deliberately shunned the 
publication of their position and, more par- 
ticularly, the publication of data justifying 
their position, while at the same time union 
representatives have been most effective in 
publicizing their demands and the data jus- 
tifying those demands. Thus, management 
representatives frequently have been made 
to appear merely unreasonable, stubborn 
and obnoxious. When a management an- 
nounces publicly that it is opposed to the 
granting of a given union demand, it can 
expect no significant approval of its posi- 
tion unless it simultaneously publicizes data 
tending to justify its position. For a man- 
agement to tell its employees and the 
community that it is unwilling to grant a 
union demand for free lunches and to stop 
at that point is merely to confirm the tradi- 
tional role of management, which is regarded 
by the public as being generally opposed to 
further concessions to its employees. If 
the management, however, publicizes that the 
granting of free lunches would cost the 
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company $2,000 a day or $10,000 a week, or 


s 


a half-million dollars a year, it immediately 
justifies its position in the eyes of most of 


its employees and the community. Since 
the employees, specifically, and the com- 
munity, generally, will ultimately deter- 
mine whether or not the management grants 
free lunches, it seems evident that the intel- 
ligent management will justify its position 
by a wide dissemination of the data upon 
which it relies. 


Dangers in Documentation 


Although there are probably many dan- 
gers to which the negotiator exposes him- 
self when he presents data to document his 
position, there are three areas particularly 
in which the indiscriminate use of data and 
statistics may expose the negotiator and his 
party to highly undesirable results: 


If a union 
cents an 


(1) Long-range commitments. 
proposes a wage increase of 15 
hour and the company negotiator resists it 
and substantiates his position by pointing 
out that his competitor’s rates are only 10 
cents an hour greater than his own, he may 
be able, by the use of such data, to induce 
the union representative to accept a wage 
increase of 10 cents an hour, thereby keep- 
ing himself as an employer in line with his 
competitor. For the immediate future, 
therefore, the negotiator may 
lished and maintained his position satisfac- 
torily. He should recognize, however, that 
he has probably aiso committed himself to 
future as 


have estab- 


granting wage increases in the 
determined by his competitor’s wage rates. 
This is to say, in other words, that when 
the negotiator agrees to a wage increase 
or other concession tailored to those granted 
by another employer, and justified by those 
specific data, he is, to some degree at least, 
committing himself henceforth to continue 
such a pelicy and is thereby, in effect, ab- 
dicating his responsibilities and delegating 
them to his competitor. 


Sometimes such pattern-following provi- 
sions are quite acceptable to all concerned, 
but very frequently they bring undue strain 
on some companies and may actually bank- 
rupt them. I have known 
that told the union flatly that they would 
adjourn negotiations, pending the settle- 
ment of negotiations then going on or about 
to begin between a union and a major 
competitor, with the understanding that as 
soon as such major negotiations were con- 
cluded, they would immediately apply the 
settlement to their own situation. 
the complete abdication 
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managements 


same 
Such a position is 
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Whereas the emphasis in this coun- 
try is on taking the individual and 
making a better union member of 
him, the core of workers’ education 
in the advanced European countries 
[England and Scandinavian coun- 
tries] lies in taking the union mem- 
ber and making a better, wiser and 
more complete individual of him.—— 
Max Awner, formerly editor of the 
Colorado Labor Advocate. 


of management responsibility. It says, in 
effect, that the management is unable or 
unwilling to negotiate realistically with its 
union representatives, and that it chooses to 
take the easy way out (sometimes the fatal 
way) by permitting a competitor or major 
pattern-setter to determine for it the pre- 
cise nature of its forthcoming labor agree- 
ment. Since no two companies are identical, 
and since the larger companies are generally 
apt to be more competitive, eventually such 
a policy will seriously cripple any employer. 


(2) Ancillary extensions.—_Frequently ne- 
gotiators will present statistics comparing 
their practices or their demands, as the case 
may be, with those of other companies, 
arguing that their practices or their de- 
mands are quite equitable. Occasionally the 
opposition negotiator may be quick to agree 
with their argument and, in effect, accept their 
position, but he will then point out that the 
other companies have certain other practices, 
directly related to the one in question, which 
the negotiator ought to adopt also, but 
which may be quite unacceptable to the ne- 
gotiator. To illustrate: For a negotiator 
to argue that the pension benefits, as they 
exist or as they are proposed, are justified 
because they are identicai with the benefits 
offered by major competitors may result in 
his being embarrassed when the opposition 
negotiator observes that the major competi- 
tors finance their pension benefits in a 
manner significantly different from that used 
by the subject company. For the negotiator 
of ABC Corporation to resist union pro- 
posals in this area by pointing out that his 
pension benefits are equal or superior to 
those of all his competitors may be most 
embarrassing if the union negotiator then 
observes that the competitors finance the 
total cost of the pension plan, whereas the 
ABC Corporation requires a contribution 
from its employees. In such a situation, 
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the ABC Corporation might sincerely wish 
that it had never referred to the pension 
benefits of its competitors. 


In summation: The negotiator is unwise 
to introduce data in justification of his posi- 
tion unless he has thoroughly considered 
the ancillary areas to which such data ought 
logically to be extended, and has concluded 
that he is willing to extend his argument 
into those areas and to adopt, if necessary, 
such related practices of other companies. 


(3) Long-range reversals.—There is a 
third danger which attends the use of any 
data and which ought to be considered very 
carefully before the data are introduced. 
This is the possibility that, while the data 
presently available may very well justify 
the negotiator’s position, the relationship 
may change significantly in future years to 
the embarrassment of the negotiator and, 
in fact, to the serious deterioration of his 
position. One of the commonest examples 
of such shortsighted use of data is the in- 
troduction by management representatives 
of good, reliable, accurate and authentic 
data indicating beyond a reasonable doubt 
that the company cannot this year afford 
proposed union demands because of its 
financial position, low profits or lagging 
sales. Almost any reasonable union will 
consider such evidence very carefully and 
will frequently modify its demands in the 
face of such indications. The management, 
however, may expect to be significantly em- 
barrassed if in succeeding years its financial 
position, profits and sales volume improve 
materially, whereupon the union, quite legit- 
imately, will argue that the company should 
now make concessions superior to those be- 
ing asked of its competitors. 


Negotiators ought to avoid, therefore, the 
use of data which, while most convincing, 
may have long-term ramifications and which 
quite possibly should not be used in any 
event to justify a position. For example, it 
might legitimately be argued that a com- 
pany’s ability to make a profit should in no- 
wise be used to justify the size of a wage 
increase which may be negotiated. It can 
be argued that the profitability is the re- 
sponsibility of the management, and that if 
it cannot maintain a reasonable profitability 
without subsidization acquired at the ex- 
pense of its employees, it has no right to 
continue as an enterprise. It may likewise 
be argued that an unusually geod profit 
position should in nowise imply an unusually 
large wage increase. If a given job in a given 
locality is worth $2 an hour, it is presumably 
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worth $2 an hour in all companies involved, 
whether the companies are returning 10 per 
cent on their sales volume or,: conversely, are 
actually losing money. To this extent, and 
in this respect, labor is truly a commodity. 
If steel is worth $150 a ton, it is worth $150 
a ton to all users, regardless of whether 
they are operating at a profit or a loss. 
Labor, to this extent, is no different from 
steel. The negotiator, therefore, ought to 
consider very carefully whether the data 
which he proposes to use are legitimate, or 
whether they are perhaps invalid and may, 
therefore, eventually rebound to his detriment 


Summary 


The extent to which the negotiator can 
present broad and official data prepared by 
governmental agencies, for example, rather 
than by members of his own staff, to that 
same extent the effectiveness of the data is 


increased. Likewise, to the extent that he is 


able to use the data as background in justi- 
fication of his general position and not his 
that 


specific position, to same extent is 


he less apt to encounter embarrassing re- 
sults. Such data as are used ought to be 
publicized as widely as is feasible, so that 
the final determinations which are made by 
employees and the community can be made 
not on a basis of emotional appeal, but on a 
basis of logic after the consideration of all 
relevant facts. 

Many unions are highly critical of man- 
agements that persist in informing em- 
ployees and the community of the status of 
negotiations as they progress. Unions, un- 
derstandably, would like to inform the em- 
ployees and the community and, thus, slant 
the information as they choose. Such 
unions will argue that management is not 
negotiating in good faith because it is 
“going over the heads” of the union repre- 
sentatives. All such arguments notwith- 
standing, managements ought to constantly 
publicize their policies, positions and pro- 
posals, substantiating them with adequate 
data, so that the employees and the com- 
munity may fully understand and, it is 
hoped, concur in the management thinking. 


[The End] 
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which was the only entrance to the plant. 
The pickets, allegedly by force of numbers, 
threats of bodily harm and threats of dam- 
age to his property, prevented the plaintiff 
(a nonunion member) from reaching the 
plant’s gates. At least one striker took 
hold of the plaintiff's automobile. 


An action for damages was brought 
against the union by the plaintiff. It was 
alleged that the union willfully and mali- 
ciously caused him to lose time from his 
work and to lose the earnings which he 
would have received had he and others not 
been stopped from entering the plant. He 
claimed compensatory damages for his loss 
of earnings and for his mental anguish, plus 
punitive damages, in the sum of $50,000. 
The union filed a plea to the jurisdiction, 
claiming that the National Labor Relations 
Board had exclusive jurisdiction over the 
matter. The state supreme court, in re- 
versing the trial court, held that the state 
court did have jurisdiction over the matter 
even though the amended complaint charged 
that there was a violation of Section 8 
(b)(1)(A) of the NLRA. On remand, the 
plaintiff recovered a judgment for $10,000, 
including punitive damages. The state su- 


preme court affirmed this decision. Cer- 
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tiorari was then granted by the United States 
Supreme Court. 

The High Court noted that there was 
sufficient evidence to sustain the finding 
that the plaintiff had been stopped by force 
or threats of force from entering the plant. 
Thus, the main issue to be decided was 
whether the state court had jurisdiction to 
hear the case, or whether that jurisdiction 
had been pre-empted and vested exclusively 
in the NLRB. The Supreme Court held 
that the state court’s jurisdiction had not 
been barred by pre-emption. Reference was 
made to Construction Workers v. Laburnum 
Construction Corporation, 26 Lasor CASES 
J 68,460, where the Court had previously 
upheld an award of compensatory and 
punitive damages to an employer for un- 
lawful interference with his contractual 
rights by union activity which also amounted 
to an unfair labor practice under the NLRA. 
The Court in the instant noted that 
the remedy of damages did not conflict with 
the preventive remedies available under the 
federal law. Although the NLRB could 
award back pay in such circumstances, its 
award would be entirely discretionary and 
would not be intended to be a complete 
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redress. The Board could not award any 
compensatory damages for other injuries 
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nor could it award punitive damages, the 
Court said. It also observed that the state 
court could have granted injunctive relief 
in this case since violence was involved. 


In the other case (JAM v. Gonzales, 34 
Lagpor Cases § 71,547) the Supreme Court 
upheld a damage award of $9,300 for loss 
of earnings and mental suffering to an em- 
ployee wrongfully expelled from his union. 
The Court declared that although the NLRB 
might have been able to award back pay 
on the basis. of union coercion or employer 
discrimination, the suit was basically an 
action for damages for breach of the em- 
ployee’s contract of membership in the 
union—a matter not within the province of 
the NLRB. It was conceded that the state 
court had authority to compel the reinstate- 
ment of the employee in his union, and the 
Supreme Court felt that the right to award 
damages was necessary to “fill out” that 
remedy. It was concluded that the damage 
award did not conflict with the remedies 
available under the federal law. 


The dissenters in the two cases were 
Chief Justice Warren and Justice Douglas. 
They argued that the federal pre-emption 
doctrine does not permit state court action 
in cases of this type. It was contended by 
the dissenters that this kind of action con- 
flicts with the NLRA since the action (1) 
detracts from the uniform scheme of na- 
tional labor regulation envisioned by the 
act, (2) affords additional remedies which 
would upset the delicate balance of remedies 
afforded by the federal law, (3) promotes 
extended litigation inimical to the statutory 
purpose of promoting industrial peace and 
(4) discourages resort to the NLRB by 
holding out the hope of more lucrative 
remedies elsewhere. 


State Employees Enjoined 
from Engaging in Strikes 


Two state supreme courts have just denied 
certain state employees the right to strike. 
In one case, City of Pawtucket v. Pawtucket 
Teachers’ Alliance, Local 930, 34 Lapor 
Cases § 71,545, the Rhode Island Supreme 
Court sustained a trial court injunction ob- 
tained by a city against striking school 
teachers. The supreme court held that em- 
ployees of a state government do not have 
the right to strike if their duties involve 
the exercise of sovereignty. Teaching is an 
exercise of sovereignty since the state con- 
stitution makes education a function of the 
state. The court declared that it is unlawful 
for public school teachers, as agents of the 
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governmental functions 
by calling a strike in order to enforce de- 
mands for higher remuneration. Though 
the teachers have a right to present their 
demands collectively, the court said, their 
action in calling a strike was unlawful since 
they surrendered the right to strike when 
they accepted public employment. 

In the other case, Port of Seattle v. Long- 
shoremen’s Union, 34 Lapor Cases § 71,533, 
the Washington Supreme Court affirmed 
an injunction restraining a strike and picket- 
ing by workers at the Port of Seattle. The 
court held that it made no difference whether 
the port authority was periorming a “gov- 
ernmental” or “proprietary” function. The 
common law rule prohibiting strikes and 
picketing by government employees is based 
on the necessity to protect public health 
and safety. It that rule is to be relaxed 
with respect to some classes of government 
employees, the court stated, it should be 
done by the legislature. 


state, to obstruct 


Unions Can Lawfully Picket 
Farmed-Out Struck Work 


A union can picket a secondary employer 
who knowingly performs farmed-out work 
of a struck primary employer. This deci- 
sion was reached by the National Labor 
Relations Board in International Die Sinkers 
Conference, San Jacinto Die Sinkers Lodge 
410, 5 CCH Lasor Law Reports (4th Ed.), 
55,424. 

The Board declared that the secondary 
employer engaged in strikebreaking when 
he knowingly performed farmed-out work 
of the struck primary employer. Thus, he 
lost his neutrality with respect to the labor 
dispute and allied himself with the primary 
employer against the striking union. The 
secondary employer’s premises could be 
lawfully picketed not only by the union 
striking against the primary employer but 
also by the union representing the sec- 
ondary employer's workers, the Board said. 

The secondary employer had discharged 
an employee because he had refused to do 
the struck work. The union representing 
the secondary employer's workers went out 
on strike and the union striking against the 
primary employer also picketed the sec- 
ondary employer’s plant. The Board held 
that it was lawful for the unions to picket 
the secondary employer’s plant while that 
plant was the situs of the farmed-out struck 
work, This situation was distinguished from 
“hot cargo” cases involving work completed 
by the primary employer and, thus, no longer 
involved in a labor dispute. 
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Retail Establishment Exemption 
Construed by First Circuit 


Employees at the central office and ware- 
house of a retail chain do not come under 
the retail establishment exemption of the 
Fair Labor Standards Act. This is the 
substance of a recent decision handed down 
by the United States Court of Appeals for 
the First Circuit (Mitchell v. Muller Drugs, 
Inc., 34 Lapor Cases $71,541). 


The Secretary of Labor initiated the ac- 
tion in order to enjoin the defendant grocery 
chain (which operated three retail stores) 
from violating the overtime and minimum 
wage provisions of the FLSA with respect 
to employees in the defendant’s central 
office and warehouse. It was the defendant's 
contention that these employees came within 
the retail establishment exemption of the 
FLSA and the lower court agreed. 


The court of appeals disagreed with the 
lower court and, thus, reversed the decision. 
As can be seen from the above, the case 
turned on the meaning of the word “estab- 
lishment” in the exemption. The court de- 
clared that “establishment” does not refer 
to an entire business organization, such as 
a retail chain, but means the individual re- 
tail outlets of such an organization. Under 
this construction of the word, the central 
office and warehouse of a retail chain would 
not be an “establishment” and, thus, would 
not come under the exemption. The em- 
ployees of the central office and warehouse 
were engaged in commerce within the mean- 
ing of the FLSA and, therefore, were en- 
titled to its benefits. 


It was held that the 1949 amendment to 
the FLSA which made the retail establish- 
ment exemption applicable to any employee 
employed “by” an exempt establishment did 
not affect the rules that each physically 
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separated store of a retail chain is con- 
sidered as a separate establishment, and that 
the chain’s central office and warehouse are 
not within the scope of the exemption. 


Reference was made to the United States 
Supreme Court's decision in A. H. Phillips, 
Inc. v. Walling, 9 Lapor Cases § 51,196, 324 
U. S. 490 (1945). In that case the Supreme 
Court cited with approval the interpretation 
of the United States Department of Labor 
that “each physically separated store of a 
chain of stores will be considered a separate 
‘retail establishment’. The warehouses and 
central executive offices of the chain are not 
‘retail establishments’.” In a more recent 
case, Mitchell v. Bekins Van & Storage Com- 
pany, 32 Lapor Cases S. 1027 
(1957), the Supreme Court made it clear 
that the 1949 amendment did not alter the 
holding in the Phillips case. The Supreme 
Court cited the latter decision with approval. 


In the light of the Supreme Court cases 
and the legislative history of the 1949 
amendment, the instant court rejected the 
defendant's argument that although three 
retail outlets were involved, the entire busi- 
ness constituted one retail establishment. 
The court conceded the defendant’s allega- 
tion that the facts in the instant case differ 
from those found in Puhilltps, but said that 
the principle remains that each separate re- 
tail outlet constitutes a “retail establish- 
ment” within the meaning of the FLSA. 
It is irrelevant that a company may be a 
small family business with inte- 
granted operations and only a very limited 
number of 


The decision in the instant case is not 
novel since it merely states or clarifies the 
existing law on this subject. However, it is 
important since it represents the most 
modern precedent on the applicability of the 
retail establishment exemption to retail chains. 
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closely 


stores. 
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Rulings 


FLSA Criminal Indictments— 
Bill of Particulars 


In a criminal proceeding against em- 
ployers for violations of the FLSA, a fed- 
eral district court in New York ordered the 
government to furnish a bill of particulars 
which sets forth the amount of underpay- 
ment of each employee who failed to re- 
ceive the minimum wages or overtime pay 
due him under the act. The court declared 
that the bill of particulars must state 
specifically the unpaid amounts of minimum 
wages and overtime pay respectively, but 
that it was not necessary for the bill to 
state the specific hours and the names of 
the employees. 


The bill should also indicate specific 
workweeks if the government has that in- 
formation, the court said. Otherwise, the 
government should declare its lack of that 
information in an affidavit accompanying 
the bill of particulars —U. S. v. Waxelbaum 
and E. & W. Rhinestone Novelty Company, 
35 Lazpor Cases 71,587. 


Removal of Employee's Suit 
to Federal Court Is Proper 


Where an employee’s suit in a court of 
the Commonwealth of Puerto Rico stated 
a single cause of action based in part on the 
FLSA and in part on other grounds, the 
suit was heid to have been properly re- 
moved to a federal district court in Puerto 
Rico. 


A remand to the commonwealth court 
was denied, since the federal court could 
dispose of the entire suit, even if the 
grounds alleged under the FLSA were later 
found not to have been established. The 
20-day period for filing a petition for re- 
moval commenced only upon service of an 
amended complaint which asserted rights 
under the FLSA for the first time. — 
Valentin v. M. S. Kaplan Company, 35 Lasor 
Cases § 71,596. 


Proposal Deals with Application 
of Retail Establishment Exemption 


A proposed position on how the Fair 
Labor Standards Act's exemptions for re- 
tail and service establishments apply to the 
automotive tire trade was announced by 
Clarence T. Lundquist, acting administrator 
of the United States Labor Department’s 
Wage and Hour and Public Contracts 
Divisions. 


The exemptions are provided by Sections 
13(a)(2) and 13(a)(4) of the act. Under 
Section 13(a)(2), all employees of a retail 
establishment—except those who make or 
process goods—are exempt from the law’s 
minimum wage and overtime pay provisions 
if the establishment derives more than 50 
per cent of its total annual dollar volume 
from sales made within the state and it can 
show that at least 75 per cent of its total 
annual dollar volume is derived from sales 
which are not made for resale and which 
are recognized as retail sales in the par- 
ticular industry. Under Section 13(a)(4), 
an exemption applies also to those em- 
ployees who make or process on the premises 
the goods which the establishment sells, 
provided, among other statutory require- 
ments, that the establishment as a whole is 
recognized as a retail establishment in the 
industry. 

Applying the Section 13(a)(2) tests for 
exemption, the administrator proposes that 
all sales of tires, tubes, accessories and tire 
repair services, including retreading or re- 
capping of customers’ tires, will be con- 
sidered retail except the following: (1) sales 
for resale; (2) sales made pursuant to a 
formal invitation to bid; (3) sales to “na- 
tional accounts” as known in the trade; 
(4) sales to certain “fleet accounts” at whole- 
sale prices; (5) sales of tire rental service 
on a mileage basis known in the trade as 
“mileage contracts”; and (6) sales of servic- 
ing and repair work under an arrangement 
to maintain the tires on a customer's fleet 
at a price below the prevailing retail price. 


If the automotive tire establishment meets 
the tests of Section 13(a)(2), all its em- 
ployees would be exempt except those en- 
gaged in the recapping or retreading of 
tires for sale. 


If the establishment also meets the tests 
of Section 13(a)(4), the exemption would 
apply to the employees who retreat or recap 
tires for sale. In applying these tests, Mr. 
Lundquist proposes that an establishment 
which retreads or recaps tires for sale will 
be recognized as a retail establishment in 
the industry if not more than 50 per cent 
of its receipts from retreading and recap- 
ping operations is derived from the re- 
treading and recapping of automotive tires 
for sale. 


Interested parties have 30 days to pre- 
sent their written views to the administrator 
on these proposals. The text of the pro- 
posal was published in the June 6 Federal 
Register. Copies may be obtained from the 
divisions. 
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Arbitration 


Decisions « « + 


Developments 


Scope of Arbitration Agreements 
Determined by Federal Courts 


involved a 
scope of arbitration 


Two recent federal cases 
determination of the 
agreements. In one case (Mine, Mill and 
Smelter Workers, Local 1 v. Anaconda Com- 
pany, 34 Lapor Cases § 71,540) a dispute 
over the compulsory retirement of employees 
at the age of 68, whether or not they were 
entitled to pensions, was held to be within 
the scope of the arbitration provisions of 
union contracts. 

In the union contracts thé parties (three 
local uniens and the employer) mutually 
agreed that there would be no strike or 
lockout “on account of any controversy 

respecting the provisions of this agree- 
ment, or any other controversy that may 
arise between the parties to this agreement” 
until all means of settling the controversy 


had been exhausted. Under the heading 
“Grievances” the contract provided that 
“any grievance or misunderstanding con- 


cerning any rule, practice or working con- 
dition, or any other grievance which cannot 
be settled on the job between any employee 
and his employer” would be taken up in the 
manner provided therein, the final step of 
which was arbitration. Questions involving 
a change in the wage scale or differentials 
were specifically excluded from arbitration. 

Separate pension plan agreements were 
between the parties. Disputes 
parties concerning the 
employment of union 


executed 
arose between the 
termination of the 
members upon their reaching the age of 68 
years, even though the employees were not 
eligible for pensions under the pension agree- 
ments. The unions listed the termination 
ot these employees as “grievances” and 
attempted to have the dispute settled under 
the grievance procedure set up in the union 
contracts. The employer refused to submit 
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the dispute to arbitration, taking the posi- 


tion that the terminations were made under 


the provisions of the pension agreements 
and that the agreements do not provide for 
the arbitration of such disputes. The unions 
then brought an action to compel the em- 
ployer te submit the dispute to the arbitra- 


tion process provided for in the union 
contracts. 
The federal district court in Montana 


declared that even though the pension agree- 
bargaining 
‘rom the 


ments were from the 
contracts, the 


forced retirement of emplovees constituted 


separate 
question arising 
an arbitrable dispute since age was a con- 
dition of employment and came under the 
broad language regarding any controversy 
arising between the parties. 

The other recent case (Local Division 1509, 
Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees v. East- 
ern Massachusetts Street Railway Company, 
35 Lapor Cases § 71,570) involved the fol- 
lowing facts: 

The union contract provided for arbitra- 
tion difference arise 
the . . . [parties] as to the 


“should any between 
true intent 
and meaning of any provision of this agree- 
ment which cannot be mutually adjusted.” 
The early version of the union contract 
stated in Section 17-(23) that the employer 
(a local transit company) would “repair 
and maintain, imsofar as 
busses it may operate by its mechanical and 
miscellaneous employees, in the same gen- 
eral manner as in the case of street cars.’ 
\ subsequent extension agreement (Section 
(f)) stated that the 
present agreement regarding the continua- 
tion of conditions as they existed under 
shall be eliminated.” 


practicable, all 


“provisions of the 
street car operation 


The transit company argued 
latter section eliminated the prior one. 


that the 
The 
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union disputed this, contending that the ex- 
tension agreement left unaffected the original 
provision pertaining to the repair and main- 
tenance of the company’s busses, and that 
the company’s action in contracting out fare 
box repair work on its busses was a viola- 
tion of its contractual obligations. 


The federal district court in Massachusetts 
declared that unless the union was clearly 
wrong, there was an arbitrable issue. The 
court held that the union was not clearly 
wrong. It noted that should it be found 
that Section 17-(23) remained in effect, a 
second arbitrable issue presented itself, namely, 
whether the section was what might be 
termed “a continuance-of-work agreement.” 
Thus, the union received a court order com- 
pelling arbitration of the issues of whether 
Section 17-(23) remained in effect and 
whether that provision precluded the con- 
tracting out of the repair work. 


The court agreed with the transit com- 
pany’s contention that the union recognition 
clause and the classification clause did not 
even raise an arbitrable issue as to the 
company’s obligation not to contract out 
fare-box work. It declared that the recog- 
nition clause is for a quite different purpose, 
and that this is also true of the classifica- 
tion clause. Classifications are commonly 
included in collective bargaining agreements 
whether a particular employer has employees 
in that classification er not. The court said 
that this is done in some instances in case 
the employer might have employees in that 
classification in the future. It might also 
be a historical continuance. The court con- 
cluded that it was merely a conditional 
clause which imposed no affirmative obligation. 

Reference was made to New Bedford De- 
fense Products Division of Firestone Tire and 
Rubber Company v. Local 1113, International 
Union, UAW (AFL-CIO), 34 Lapor Cases 
4 71,331 (DC Mass., 1958). In that case 
the court stated that even if, under a 
possible interpretation of a clause, the evi- 
dence presented permitted but one finding, 
this did not mean that the alleged issue of 
fact was not arbitrable. However, the in- 
stant court said that it did not take the 
New Bedford holding as meaning that if 
only one interpretation of any particular 
clause is possible, the meaning of the clause 
is subject to arbitration. 


Competing Employee's Dismissal 
Upheld by Arbitrator 


An employee who secretly went into 
business for himself and competed with his 
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boss while still working for him carried 
the idea of free enterprise a little too far, 
according to a New York State Mediation 
Board arbitrator. Thus, the dismissal of the 
employee was upheld. 


The arbitrator’s ruling occurred in a case 
involving a dispute between a salesman in 
a New York City surplus goods store and 
the latter’s employer, owner of the store. 
The salesman had been fired after his em- 
ployer had discovered that the former had 
opened his own establishment in direct com- 
petition, under the management of a daughter, 
while continuing in the same capacity on 
his original job. 

The salesman, given the choice of either 
giving up his own business or his job, refused 
to do either. When he was discharged he 
took his case, with the agreement of the 
employer, to an impartial arbitrator. The 
salesman maintained that he could see no 
conflict of interest in keeping both the job 
and his own competing business. 


The arbitrator stated in his decision: “It 
is not unusual for an employee 
‘ to go into business for himself and 
use experience learned as an employee 
but it is stretching things to expect that 
his employer continue to employ him 
when he competes. I think there was just 
cause for discharge.” 


Employee's Damage Suit Dismissed 
After Arbitrator’s Adverse Award 


An employee’s suit for damages arising 


from an alleged wrongful discharge 
dismissed after an arbitrator had found that 
the employee was discharged for cause. The 
facts involved in this dismissal were briefly 
as follows: 

The employee's complaint alleged that 
the defendants (the employer and the union) 
entered into an unlawful 
deprive him of commissions and compensa- 


was 


conspiracy to 


tions, and to cause his wrongful discharge. 
A stay of proceedings was granted by the 
New York Supreme Court pending an ar- 
bitration proceeding. 


It was the arbitrator’s opinion that the 
employee had been discharged for just 
cause and that the employer was not liable 
to him for any salary or commissions for 
the period subsequent to his discharge. The 
court concluded that the arbitrator's find- 
ings did not leave any basis for an award 
of damages.—Nagle v. Brandenburg et al., 
35 Lapor Cases § 71,566. 
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CURRENT LITERATURE 


in the Labor Field 


Power Position of Labor 


Labor Unions and Public Policy 
H. Chamberlin, Philip D. Bradley, Gerard 
D. Reilly and Roscoe Pound. American 
Enterprise Association, 1012 14th Street, 
N. W., Washington 5, D. C. 1958. 177 


pages. $4.50. 


Edward 


This book brings together the views of 
four distinguished scholars on the legal and 
economic aspects of the power position of 
The 


premise from which each of these studies 


organized labor in today’s society. 
proceeds is the increasingly acknowledged 
need for dispassionate analysis of labor union 


power from a truly public point of view. 


The first study, entitled “The Economic 
Analysis of Labor Union Power,” was pre- 
pared by Edward H. Chamberlin. He con- 
tends that major restrictions must be placed 
on the monopoly powers of labor unions 
just as they are on the 
of business corporations. In order to arrive 
at a fruitful level of thought, the 
author that the of “pro- 
labor” and “antilabor” must be abandoned. 
It is emphasized that there are so many 
ways and degrees in which restraints could 
be applied legitimately to unions that it is 
absurd to talk about “abolishing” them. 


monopoly powers 
more 


warns clichés 


Philip D. Bradley's study pertains to “In- 
voluntary Participation in Unionism.” He 
takes no position on the controversial right- 
to-work legislation. However, he sharply 
questions the theory that compulsory union- 
ism is automatically beneficial to all union 
members. The study makes a 
amination of the case against “free riders,” 
who allegedly receive benefits from trade 
unionism without contributing to union funds 


close ex- 


“States Rights and the Law of 


Relations” is the contribution of Gerard 
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Labor 


D. Reilly. His study analyzes some of the 
jurisdictional conflicts between federal and 
state law, and blueprints areas in which 
some clear assignment of power is indi- 
cated. Mr. Reilly points out that no aspect 
of labor law is in a state of greater confu- 
sion today than that of the power of the 
states to regulate labor-management rela- 
He concludes that itself 
should resolve the problem by clearly de- 
fining those areas which it intends to leave un- 


“Congress 


tions. 


regulated and those which it intends to leave 
to separate or concurrent regulations by the 
States Merely 
authority to act with 
over which the Labor 
exercise its jurisdiction, is not the answer.” 


delegating to the states 


respect to matters 


Board declines to 


Dean Roscoe Pound’s study, “Legal Im- 
munities of Labor Unions,” is divided into 
two parts. Part I traces in some detail how 
legal immunities once granted to sovereigns, 
government officials, diplomats, clergymen, 
persons of rank, landowners, hospitals, hus- 
bands and parents have disappeared throug! 
the years. In Part II the 
that a new species of immunities has sprung 
up: “The substantially general privileges 
and immunities of labor unions 
members and officials to commit wrongs to 
person and property, to interfere with the 
use of highways, to break contracts, to de- 
prive individuals of the means of 
a livelihood, to control the activities of the 
individual workers and their local organiza- 
tions by national organizations centrally and 
arbitrarily administered beyond the 
of state laws, and to misuse trust funds— 


author indicates 


and their 


earning 


reach 


things which no one else can do with im- 
punity.” He points out that “a general 
policy against concentration of unchecked 
power has always been regarded as at the 
foundation of our polity,” and he 
no doubt that the new species of immunities 
should be eliminated. 


leaves 
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The four studies are the first results of 
a comprehensive research project being 
conducted by the American Enterprise Asso- 
ciation though which distinguished scholars 
are analyzing the legal, economic and 
sociological aspects of the power position 
of organized labor. 


Labor Law Handbook 


Operating Under Federal Labor Relations 
Law. Commerce Clearing House, Inc., 4025 
West Peterson Avenue, Chicago 46, Hlinois. 
1958. 84 pages. $2. 

Designed as a first approach to the gen- 
eral principles of federal labor relations 
law, this book summarizes and explains 
the complex provisions of the Labor Man- 
agement Relations (Taft-Hartley) Act, as 
extensively construed and interpreted by the 
courts and the NLRB. 

Titles of the book’s chapters are as 
follows: “What Are the Law’s Aims”; 
“What the Law Covers”; “Who Will Rep- 
resent Employees”; “What Practices Are 
Labelled ‘Unfair’”; “How the Law Is Ad- 
ministered.” These titles indicate the com- 
prehensive nature of this concisely written 


book. 


Essentials of the Constitution 


The Bill of Rights and What It Means 
Today. Edward Dumbauld. University of 
Oklahoma Press, Norman, Oklahoma, 1957. 
242 pages. $3.75. 

Thomas Jefferson: The Apostie of Ameri- 
canism. Gilbert Chinard. Ann Arbor Paper- 
backs, The University of Michigan Press, 
Ann Arbor, Michigan. 1957. 548 pages 
$1.95. 

Not so long ago, the Fund for the Repub- 
lic, Inc., was called upon to defend some of 
its grants. In its defense it pointed out 
that the fund was not set up to fight Com- 
munism but to defend and advance the 
principles of the Declaration of Independ- 
ence, the Constitution and the Bill of Rights. 
One of the first reports furnished to the 
fund disclosed added reason for the grants: 
Professor Stouffer of Harvard reported an 
alarming degree of general ignorance of and 
indifference to the Bill of Rights. This, and 
much of what is happening today, makes 
the reading of this book particularly rewarding. 


The present Constitution would never 
have been accepted by the people had it not 
been for the promise of the addition of the 
amendments called the Bill of Rights. They 
are the essential portions of the Constitu- 
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tion. They guarantee freedom to a liberty- 
loving people. They express the very es- 
sence of the American form of government. 
The people who left the shores of an old 
world to establish a civil society in a new 
world brought with them only such laws as 
they were able to adapt to their new society, 
and they brought with them certain natural, 
inalienable rights. The government they 
established by their consent was ordained 
to protect and secure these pre-existing 
rights, and there remained in the people, 
after a new government was formed, an 
area of unsurrendered rights. The ten amend- 
ments to the Constitution specify this area 
of rights into which the government shall 
never intrude itself. 


Freedom of religion, freedom of the press, 
trial by jury and habeas corpus are ac- 
couterments of a free people and a free 
society. They are the arms of truth first 
dismembered in a controlled society. The 
Bill of Rights and what it means to you 
is extremely important in an atomic-age 
society. The readers of this magazine serve 
as spheres of influence and, to be sure, 
each now has some knowledge (some to a 
greater, some to a lesser, degree) of the Bill 
of Rights. But this book will serve to fix 
these amendments into their philosophical 
background and present-day potency. 


Mr. Dumbauld is also the author of a 
companion book The Declaration of In- 
dependence and What It Means Today. He 
is a practicing attorney in Pennsylvania. 


We grouped the second book, Thomas 
Jefferson: The Apostle of Americanism, with 
Mr. Dumbauld’s because the Bill of Rights 
is largely a reflection of Jefferson's political 
philosophy and, therefore, a history of this 
mental giant is appropriately read with the 
Bill of Rights being played softly in the 
background. This biography—a penetrating 
study of his political, social and religious 
ideas—is not a new book; but it was re- 
cently issued as a paperback by the Uni- 
versity of Michigan Press. 


Effective Communication 


Oral Communication of Technical Informa- 
tion. Robert S. Casey. Reinhold Publishing 
Corporation, 430 Park Avenue, New York 
22, New York. 1958. 199 pages. $4.50. 

One of the pieces which made Robert 
Benchley famous as a. humorist was that 
which dealt with the presentation of a fin- 
ancial report. While Benchley’s presenta- 
tion of the financial report was intended to 
be humorous, the presentation of technical 
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papers and technical reports is usually a 
very serious matter. This presentation 
designed to add to the listener’s fund of 
knowledge—and too often it fails its pur- 
pose. The speaker may understand his sub- 
ject thoroughly; the listener may want to 
understand it as thoroughly; but, because 
of failure to “communicate,” understanding 
between the two parties is not accom- 
plished. The ordinary book on how to make 
a speech will not do when technical informa- 
tion is to be conveyed from a_ speaker's 
mind to the minds of his audience, because 
it isn’t a question of making them laugh 
or seeing their viewpoint. Imparting under- 
standing is a technique all its own. 


s 


Mr. Casey writes out of experience, as 
e is the chief chemist for the W. A. 
Sheaffer Pen Company, Fort Madison, Iowa, 
and has written a number of articles on 
chemistry. His little book—which, incident- 
ally, is printed in blue ink on white paper 
—assembles and organizes information that 
will help technical people get across their 
ideas. He has helpful hints on the presenta- 
tion of audio and visual aids and the prep- 
aration of formally prepared talks. 


Lobbies in Democracy 


American Democracy Under Pressure. Don- 
ald C. Blaisdell. The Ronald Press Com- 
pany, 15 East 26th Street, New York 10, 
New York. 1957. 324 pages. $5. 


“American democracy is under pressure 
in the modern world because in trying to 
make the American dream come true it 
labors under a dual handicap. On the one 
hand is the threat of communism. On the 
other is the pre-emption of the field of de- 
fining the public interest by domestic pres- 
sure groups. And the unorganized citizenry 
can only watch from the sidelines.” With 
this statement near the beginning of his 
book, the author, professor of government 
at the City College of New York, sums up 
the major conclusions to which the study of 
lobbies, lobbyists and their propaganda in 
the United States has led him. 


Professor Blaisdell defines pressure groups, 
shows where and how they operate, illus- 
trates the problems they bring to our form 
of government by the consent of the gov- 
erned and elucidates their infiltration within 
the fabric of our society. He explains that 
special interest groups identify themselves 
with the public interest and the public will, 
and he shows how this practice confuses the 
issue of whether or not the general interest 
is being served in every branch of govern- 
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ment. So it is that the author presents the 
picture of a buffer of pressure groups be- 
tween the people and their government: 

“It is hard to escape the philosophical 
dilemma raised by the question, Is the 
general interest something real or is it 
imaginary? If we say that the general 
interest is real, we must be prepared to 
explain how it differs from the sum of the 
special interests. If we deny its existence 
and say it is only imagined, we must be 
equally ready to explain the universal prac- 
tice of the leadership of every pressure 
group in the country in using the general 
interest as the justification for its political 
program. 

“Everyone has his philosophy of govern- 
ment, from the Founding Fathers to the 
President, from every member of Congress 
to every professional man, propagandist, 
farmer, industrial worker. Hamilton and 
Madison held that government was, essen- 
tially, the arena of opposing interests. Ac- 
cording to this view, the general interest 
emerges as a by-product of the struggle 
of interests. In describing government in 
Washington in the 1880's, Henry Adams 
stated: ‘Democracy, rightly understood, is 
the government of the people, by the people, 
for the Senators’. This was, of course, be- 
fore the Seventeenth Amendment changed 
the method of electing senators from indi- 
rect election by the state legislatures to 
direct popular election. In our own time, 
at the laying of the cornerstone of a new 
AFL-CIO building, President Eisenhower 
asserted that as a group increases in size 
and resources there is a corresponding in- 
crease in its responsibility to work for the 
good of all the people. The President took 
for granted a general welfare embracing 
the welfare of all the people.” 

Professor Blaisdell’s book was written to 
inform the student of political science of 
the position of lobbies in the United States, 
to provoke serious consideration of the 
subject, and to provide a ready guide to 
the structure of special interest groups 
and the problems they present in the 
American theory of government. However, 
because of thorough, well-written explana- 
tions, this is a book which would be of 
interest and value to every American. 


ARTICLES 


Trade Union Analysis . . . Corruption 
is not a new phenomenon in trade unions, 


according to Benjamin M. Selekman, pro- 
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fessor of labor relations, Harvard Business 
School. In his article “Trade Unions— 
Romance and Reality,” which appears in 
the May-June, 1958 Harvard Business Review, 
he emphasizes that the significance of this 
malpractice should not be overestimated. 
However, neither should we underestimate 
the need to prevent its recurrence. The 
avthor states that corruption is insignificant 
in the total picture since only a small 
percentage of unions are involved. The real 
problem arises from the position which the 
unions collectively occupy as a major power 
group. 

The author observes that the positive role 
of a union is to mobilize economic, political 
and moral power to win objectives for its 
members and leaders. In the process of 
doing this, one union will even compete with 
other unions. Professor Selekman states 
that a union will not sacrifice a possible 
gain so that members of another union may 
benefit, even though its standards may al- 
ready be higher. However, he declares that 
this does not mean that unions do not serve 
a useful purpose. The bargaining activity 
between employers and unions in a com- 
petitive market produces prices and wages 
that approach “a sort of practical justice.” 
It is pointed out that unions “provide a way 
of keeping a humane balance in the rough- 
and-tumble of competitive economic life 
today.” 

In regard to union corruption, he states 
that we should rally “‘as friends rather than 
as enemies of the new leaders in the AFL- 
CIO who have shown courage for the first 
time in coming to grips with the sinister 
influences in their ranks.” Punitive legisla- 


tion should not be directed against all 
unions, but should be pointed specifically 
against those guilty of malpractice. 


Taft-Hartley’s Affect on Management .. . 
In so far as management is concerned, it 
seems clear that many of the abuses the 
Taft-Hartley Act sought to correct and 
control still remain. This conclusion is 
reached by Robert Abelow, a New York 
City attorney, in his article “Management 
Experience Under the Taft-Hartley Act,” 
which appeared as part of a symposium 
on Taft-Hartley in the April, 1958 /ndustrial 
and Labor Relations Review 


The author cites many examples to sup- 
port the above conclusion. He notes that 
Sections 7 and 8(b)(1) appeared to promise 
the individual employer relief from the 
reprisals of unions which could not win 
the voluntary support of a majority of his 
employees. This turned out to be a false 
hope since the unions, under the broad 
theory that they were simply availing them- 
selves of their right to free speech, brought 
into full play the organizational and recog- 
nitional picket lines. 

Section 8(b)(4) made it an unfair labor 
practice for a union to engage in secondary 
boycotts. However, Mr. Abelow declares 
that through the technique of the “hot 
cargo” clause the unions have practically 
been able to disregard the restriction. 


The elimination of the closed shop in 
Section 8(a)(3) of the Taft-Hartley Act 
apparently gave employers control over hir- 
ing. However, the author points out, in 
practice many industries still operate under 
virtual closed shop conditions. 


THE UNITED STATES ARBITRATION ACT: A RE-EVALUATION 
—Continued from page 520 


provisions of Sections 3 and 4 of the arbi- 
tration act. 

(4) The Court may decide that although a 
collective bargaining agreement is not a 
contract of employment for the purposes of 
the arbitration act, a stay will not be ordered 
if the employer institutes an action under 
the Labor Management Relations Act and 
elects to recover damages rather than to 
enforce arbitration. 

(5) The Court may decide that a collective 
bargaining agreement is not a contract of 


employment, and a suit to recover damages 
for breach of a collective bargaining agree- 
ment containing ar arbitration clause must 
be stayed under Section 3 of the arbitraticn 
act since arbitration is the sole remedy of 
the plaintiff and Section 301(b) authorizes 
a motion for a stay. 


To be sure, it is idle to speculate on the 
possible outcome of such litigation. Indeed, 
it is even possible that the Supreme Court 
will not reach these questions before the act 


[The End] 


is amended.” 


7% On January 28, 1958, a bill was introduced 
in the House of Representatives to extend the 
provisions of the United States Arbitration Act 
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to labor contracts (H. R. 10308, 85th ‘Cong., 2d 
Sess. (1958)). 
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Rank and File 


News of Work 
and Working People 


Meetings of Labor Men 


Association of State Mediation Agencies. 
—The association will hold its seventh an- 


nual conference July 14-16 at the Hotel 
San Carlos in Monterey, California. The 
speakers will discuss not only trends in 
collective bargaining and their effect on 


trends in mediation, but also the future use 
of mediation and will analyze the mediation 
process itself. A symposium dealing with 
the contribution of mediation to the deve!- 
opment of mature collective bargaining 
relationships will close the program. 


American Management Association.—The 
AMA summer seminars will be held July 
7 through August 29 at Colgate University 
in Hamilton, New York. To register, con- 
Association 


tact American Management 

Summer Program, American Management 
Association, Inc., 1515 Broadway, New 
York 36, New York. 


Silver Bay Conference on Human Rela- 
tions in Industry.—The fortieth annual con- 
will be held July 16-19 at Silver 

Lake George, New York. For 
registration, write Mrs. Margaret H. Men- 
dez, Registrar, Silver Bay Conference, 291 


York 7, New York. 


ference 
Bay on 


Broadway, New 


College & University Personnel Asso- 
ciation.—This year the association’s annual 
meeting will be held August 3-6 at Purdue 
University in West Lafayette, Indiana. 
For registration information, contact Don- 
ald E. Dickason, Executive Secretary, Col- 
lege & University Personnel Association, 
809 S. Wright Street, Champaign, Illinois. 


University of California—‘‘Recent Legal 
Developments in Labor-Management Re- 
lations,” a two-day course dealing with the 
NLRA and federal-state regulation of labor 
problems, will be conducted July 31-August 
1 by Sam Kagel, professor of law at Berke- 


Rank and File 


Jones, Jr., professor of 


and Edgar A. 
law at Los Angeles. ‘For additional 
mation write to Adrian A. Kragen or 
Edward L. Barrett, Jr., faculty representa- 
tives for Continuing Legal Education, School 
of Law, University of California at Berkeley, 
or to Annual Summer Program for Cali- 
fornia Lawyers, University Extension, 2441 
Bancroft Way, Berkeley 4, California. 


ley, 
infor- 


Legislative Activity 


The Senate has passed the labor re- 
form bill, and the President has ap- 
proved the Temporary Unemployment 
Compensation Act. 

The Labor-Management Reporting and 
Disclosure Bill of 1958 (S. 3974), as amended, 
the Senate and sent to the 
been referred to the House 


was passed by 
House. It has 

Labor Committee, which is conducting its 
labor-relations matters. 


own hearings on 


In April, 1958, the Select 
Improper Activities in the Labor and Man- 
Field made five legislative recom- 
hese covered 
pension 


Committee on 


agement 
mendations to the Congress. 
the following: (1) regulation of 
and welfare funds; (2) regulation and con- 
trol of union funds and financial activities; 
(3) insuring of union democracy, including 
the periodic election of officers, the use of 
secret ballots and an attack on the problem 
of trusteeships; (4) curbing of the activities 
of middlemen in labor-management 
putes; (5) the 
land” between state and federal authority. 


dis- 


clarification of no-man’s 


The Senate has already passed the Wel- 
Pension Plans Bill 
It was also sent to the House 
House 
the 
cover the 


fare and Disclosure 
(S. 2888). 
and is with the 
Thus, it was purpose of 
reform bill to other 
recommendations. The Senate Labor Com- 
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Labor Committee. 
the labor 
legislative 


| 
. 


mittee’s report stated that the bill’s major 
provisions constitute a full response to the 
above recommendations, and that the bill 
goes beyond those recommendations by 
providing for many reports, limitations and 
penalties. The report declared that the bill 
accomplishes the following: 


“(1) Full reporting and public disclosure 
of union internal processes; 

“(2) Full reporting and public disclosure 
of union financial operations; 

“(3) Criminal penalties for failure to 
make such reports and for false reports; 

“(4) Criminal penalties for false entries 
in and destruction of union records; 

“(5) Full reporting and public disclosure 
of financial transactions and holdings, if 
any, by union officials which might give 
rise to ‘conflicts of imterest’, including 
payments by labor relations consultants; 

“(6) Full reporting and public disclosure 
by employers of expenditures of $5,000 or 
more to influence or affect employees in 
the exercise of rights guaranteed by the 
National Labor Relations Act; 

“(7) Full reporting and public disclosure 
of any arrangement by an employer under 
undertakes to in- 


which another person 
fluence or affect or to provide services 
which interfere with, restrain, or coerce 


employees in the exercise of rights guaran- 
teed by the National Labor Relations Act; 

“(8) Full reporting and public disclosure 
by labor-relations consultants of their ar- 
rangements to influence or affect employees 
or to provide services to interfere with, 
restrain, or coerce employees in the rights 
guaranteed by the National Labor Relations 
Act; 
“(9) Criminal penalties for the failing to 
file or falsification of reports required by 
employers and labor relations consultants; 

“(10) Criminal penalties for payments by 
‘middlemen’ to union officials; 

“(11) Full reporting and public disclosure 
of trusteeships over subordinate unions; 

“(12) Criminal penalties for failure to 
file or falsification of required reports re- 
lating to trusteeships over subordinate 
unions; 

“(13) Limitations upon procedure for 
establishment, purpose and length of trus- 
teeships over subordinate unions; 

“(14) Federal court proceedings to dis- 
solve trusteeships over subordinate unions 


when not in accordance with limitations 


of the bill; 
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workers 
were active in 30 of 35 general 


In 1956 union political 


election contests for the United 
States Senate. 


—Representative Ralph W. Gwinn 


“(15) Elections of constitutional officers 
of international unions at least every 5 


years by secret ballot or by delegates 
elected by secret ballot; 
“(16) Election of constitutional officers 


of local unions at least every 4 years by 
secret ballot; 

“(17) Protection of union members’ right 
to nominate and vote for union officers 
without restraint or coercion; 

(18) Prohibition of use of union funds 
to promote individual candidacy in union 
elections; 

“(19) Federal court 
safeguards for internal 
to set aside elections in 
standards; 


proceedings, with 
union procedures, 


violation of bill's 


“(20) A congressional declaration of policy 
favoring codes of ethical practices for labor 
organizations and employers; 

“(21) Establishment of an Advisory Com- 
mittee on Ethical Practices composed of 
representatives of the public, labor organi- 
zations, and employers; 

“(22) Directing the National Labor Re- 
lations Board not.to permit continuation 
of the ‘no man’s land’ in which employees, 
unions, and employers, covered by Federal 
law, are left without remedies; 

“(23) A start on speeding up NLRB 
procedures by clarifying the definition of 
‘supervisors’ and permitting prehearing repre- 
sentation elections; 

“(24) Banning ‘shakedown’ picketing and 
making it subject to mandatory injunction 
procedures; 

“(25) Banning demand and acceptance 
by unions or union representatives of pay- 
ments from interstate truckers of improper 
unloading fees; 

“(26) Permitting, with appropriate safe- 
guards, prehire and 7-day union shop agree- 


ments in the building and construction 
industry; 
“(27) Clarification of the propriety of 


employer contributions to joint union-man- 
agement apprenticeship funds; 

“(28) Restoration of voting rights to eco- 
nomic strikers engaged in lawful strikes; 
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“(29) Criminal penalties for embezzle- 
ment, conversion, etc., of the funds of non- 
profit organizations which are tax exempt 
under section 501(a) of the Internal Reve- 
nue Code; and 


union 
crimes 


“(30) Prohibitions upon holding 
office by individuals convicted of 
involving the taking of money or violations 
of the reporting provisions cf the bill.” 


This bill was amended on the floor of 
the Senate to provide elections every four 
and three years (15 and 16 above); (23) 
was eliminated; and (30) was made stronger. 
The wording in the “no-man’s land” pro- 
vision (22) was also changed. It now pro- 
vides as follows: 

“Sec. 602. (a) Section 14 of the National 
Labor Relations Act, as amended, is amended 
new follows: 


by adding a subsection as 


‘(c) The National Labor Relations 
Board shall assert jurisdiction over all labor 
disputes arising under the National Labor 
Relations Act, as amended: Provided, That 
the Board is empowered by agreement with 
any agency of any State or Territory to 
cede to such agency jurisdiction over any 
cases in any industry (other than mining, 
manufacturing, communications, and trans- 
portation except where predominantly local 
in character) even though such cases may 
involve labor disputes affecting commerce, 
unless the provision of the State or Terri- 
torial statute applicable to the determination 
of such cases by such agency is inconsistent 
with the corresponding provision of this 
Act or has received a construction incon- 
sistent therewith.’ 

the Na- 
amended, 


“(b) Amend section 10(a) of 
tional Labor Relations Act, as 
by repealing the proviso thereto.” 


Another bill (H. R, 3) would also elimi- 
nate this “no-man’s land” between the states 
and the NLRB. The bill, which was re- 
ported with an amendment out of the House 
Judiciary Committee on June 13, states: 


“No Act of Congress shall be construed 
as indicating an intent on the part of Con- 
gress to occupy the field in which such 
Act operates, to-the exclusion of all State 
laws on the same subject matter, unless 
such Act contains an express provision to 
that effect, or unless there is a direct and 
conflict between such Act and a 
State law so that the two cannot be recon- 
ciled or consistently stand together.” 

The Temporary 
pensation Act of 1958 (H. R. 
the President. 


positive 


Unemployment Com- 
12065) was 


approved by Unemployed 


Rank and File 


workers who have exhausted their benefit 
rights under state law would be paid addi- 
tional benefits equal to half of the 
total amount collected under the state law. 
The federal government would lend money 
to the states for such payments under 
agreements between the states and the 
Secretary of Labor. (For a discussion of 
this act, see last month’s the 
JourRNAL.) 


one 


issue of 


The United States Department of Labor 
has issued regulations, effective immedi- 
ately, to implement the compensation act. 
The regulations answer such questions as 
amount of 


how the maximum aggregate 
temporary unemployment compensation pay- 
able is to be determined in cases where 


the claimant’s rights to state benefits were 


reduced or cancelled because of the im- 
position of a disqualification. 
Congress has appropriated the sum of 


$665,700,000 for carrying the program into 
effect. Of this sum, $640,000,000 is to be 
used for the payment of benefits, $25,100,000 
for states’ administrative expenses and 
$600,000 for administrative expenses of the 
Department of Labor. 


The following are now formally par- 
ticipating in the program: Alabama, Ar- 
kansas, Delaware, District of Columbia, 


Indiana, Michigan, New York, Pennsyl- 
vania and Rhode Island. Florida has agreed 
to participate to the extent of paying tempo- 
rary additional benefits to federal employees 
and Korean War veterans. 

Instead of fully participating in the fed- 
eral-state program established by the act, 
Colorado, Illinois and Wisconsin have passed 
their own laws temporarily extending the 
duration of benefits, although the Colorado 
measure has not been approved up to the 
time of this writing. 


Group Insurance— 
Termination of Employment 


An employer must notify an employee 
of the termination of his employment 
where there is group insurance. 


An employee, because of mental illness, was 
forced to stop working. He was committed 
to a mental hospital, where he died six years 
later. His former employer had a group in- 
surance policy for its employees. It had a 
conversion privilege for 31 days after an 
individual’s employment would be terminated. 

The first six months that the 
was committed to a mental institution, the 
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decedent 


insured’s premiums were paid for by one of 
his sons. For a year and one-half thereafter, 
the company paid the premiums from the 
wages due to the insured, after which it 
terminated the employment and cancelled 
the policy. No notice of such termination 
was ever given to the decedent or his rep- 
resentatives. 


Subsequent to the insured’s death, his 
beneficiaries brought suit against the com- 
pany for which he worked, for its failure to 
give decedent or his representatives any 
notice of the intended termination of em- 
ployment and cancellation of his policy, by 
reason of which the statutory conversion 
rights of said policy were lost. 


The Pennsylvania Superior Court held 
for the plaintiffs. It said that although an 
employer can generally terminate employ- 
ment at will, this is not the case where 
certain valuable rights of a group insurance 
contract may hinge thereon. The fact that 
the insured was unable to perform his work 
because of sickness or injury was no indica- 
tion that his employment had been termi- 
nated. In fact, the court said, an employer 
in such a case has the option of continuing 
such employment indefinitely —Qwuminten v. 
United States Steel Corporation, 2 CCH 
PeNsION PLAN Rutincs {10,800 (June 11, 
1958). 


Breakdown of Coffee Breaks 


Every day 27 million Americans take 
coffee breaks. What are the costs to 
the employer in time and money? 


In 1957 over seven out of every ten 
industrial workers in America took a coffee 
break sometime during each working day, 
costing their employers over $1 billion by 
the end of the year, or the equivalent of two 
weeks’ salary per employee. The “break 
habit” is growing bigger as time goes on; 
in 1950, only about half of the workers 
received any at all. Now, 8 million enjoy 
two a day; 15 million are entitled to one in 
the morning; and 4 million get one in the 
afternoon. 


These facts were reported in the Jndus- 
trial Relations News, weekly newsletter for 
the industrial and personnel relations field. 
A major cause of the high cost of coffee 
breaks to companies, according to the re- 
port, is the inadequacy of company facilities 
which necessitates trips to nearby restaur- 
ants. The time loss can be considerable. 
Some companies, however, have found that 
a good solution to the problem is the coffee- 
vending machine. 
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“Employees spend less time in lines to 
get food and pay for it,” says the News. 
“They also can get to eating centers more 
rapidly. Employees thus spend less time 
away from jobs, yet have more leisure— 
which is the idea behind the coffee break.” 


Cited as an example of the machines’ 
efficiency was the case of one small com- 
pany that cut its time from coffee 
breaks 75 per cent by installing vending 
machines. It accomplished this saving de- 
spite the fact that the company, in order to 
persuade the operator to service the few 
workers on the staff, had to guarantee a 
75 per cent profit to him. 


loss 


Certiorari Denied 


The Supreme Court has just denied 
certiorari in an important ‘‘working 
conditions’ case. 


Workers who left their jobs because of 
alleged dangerous working conditions were 
engaged in a protected activity. This is the 
effect of the Supreme Court’s denial of 
certiorari in Knight Morley Corporation v. 


NLRB, Docket No. 1004. 


The evidence in the case showed that the 
workers in the buffing department of an 
employer's plant had left their jobs as a 
group because of the alleged high tempera- 
ture and humidity, and because of excessive 
quantities of dust and abrasives in the air 
resulting from the faulty operation of a 
blower system. It was the employer's 
opinion that the blower system was operat- 
ing in good condition at the time that the 
workers left their jobs. The buffers had 
asked permission to stop working, but were 
told that they must continue or lose their 
jobs. The buffers walked out of the plant 
and were consequently fired. 

The National Labor Relations Board is- 
sued an order directing the reinstatement 
of the workers with back pay. Reliance was 
placed on Section 502 of the Taft-Hartley 
Act which provides in part: “ nor 
shall the quitting of labor by an employee 
or employees in good faith because of ab- 
normally dangerous conditions fer work at 
the place of employment of such employee 
or employees be deemed a strike under this 
Act.” 

The Sixth Circuit affirmed the Board's 
order (33 Lapor Cases § 71,148, 251 F. (2d) 
753). The court declared that the workers 
left their jobs in good faith in the belief 
that the working conditions in their depart- 
ment were abnormally dangerous. Such an 
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action was a protected action under Section 
502, the court held. Thus, it was an unfair 
labor practice for the employer to discharge 
the workers. 

The employer contended, in its applica- 
tion for certiorari, that the workers left their 
jobs “in attempting to obtain correction of 
a faulty blower system,” but that they did 
not inform the employer of their protests 
under Section 502. It was urged that the 
employees could properly be discharged for 
failure to comply with the grievance pro- 
cedure contained in a collective bargaining 
agreement. However, the Supreme Court 
deemed this argument to be an insufficient 
basis for the granting of certiorari. 


Activity in No-Contract Period 


What happens when a contract expires 
between a large employer (Ford Motor 
Company) and a large union (UAW)? 

The employer's approach is outlined 

below by Henry Ford Il. 

As everyone knows, the Ford Motor 
Company and the United Auto Workers 
have been operating recently without a con- 
tract. What effect has this no-contract 
period had on the company’s employees? 
This can be ascertained by observing the 


company’s approach to the problem. This 
approach was set forth in a letter from 
Henry Ford Il, president, Ford Motor 
Company, to all of Ford’s hourly rated 
employees represented by the UAW. The 


text of the letter and the company’s policy 
statement follow in part: 

“I know that you and your family are 
wondering what a period of no contract 
means to you. The purpose of this letter is 
to assure you of two things: 

“First, the company is continuing to make 
every effort to reach a new 
quickly as possible—there will be no effort 


agreement as 


to ‘break the union’ or to influence vou in 
your choice of the UAW as your bargaining 
representative 
“Second, the company is determined to 
continue operations on a normal basis, with 
good conditions of employment, wages and 
benefits—conditions, wages and benefits that 
must continue to result in the kind of work- 
manship that will build only the highest 


quality into every one of the cars, trucks 
and tractors Ford Motor Company produces. 


“You will recall, I'm sure, that the com- 
pany offer to the UAW which 


would have provided you with a substantial 
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made an 


Mainly as a result of rapid liquida- 
tion of users’ inventories, steel ton- 
nage produced at the mills during 
the first four months of this year fell 
to its lowest level since 1946.—Na- 
tional Industrial Conference Board. 


annual improvement factor increase on June 
1 and a higher cost-of-living allowance on 
June 2. Because the UAW chose not to 
accept the company’s offer, you will not 
receive these increases. 

“Nonetheless, the company is taking what 
I’m sure you'll agree is an extremely fair 
course. The policies under which we will 
attempt to operate during a no-contract 
period are explained in detail in the enclosed 
policy statement. Any such policies must of 
necessity be subject to change, as condi- 
tions themselves may be changing continu- 
ously, but it is our sincere hope that all 
employes will find the policies most reason- 
able and something we can all live with 
until a new agreement is reached. 

“I am disappointed, as many of you must 
be, that the UAW saw fit to reject 
company’s extremely fair offer to extend 
the present contract—with its continuing and 


our 


increasing benefits—for another two years. 

“It would have meant an immediate in- 
crease of about nine cents per hour, with 
another increase of about seven cents per 
hour a year from now. 

“This offer was made at no little sacrifice 
to the company. It not only meant giving 
up reasonable contract changes we were 
seeking in negotiations, but it also meant 
assuming the heavy burden of additional 
pay increases at a time when cost increases 
should not occur. 


“Our relationship during this unusual pe- 
riod must be one of mutual trust. Let me 
assure you, on our part, that you and your 
fellow employes will be treated fairly in 
all matters. In return, I am sure that vou 
will want to continue to work in a responsible 
manner, giving a fair day’s work for a fair 
day’s pay.” 


Ford Motor Company Policy 
Following UAW Contract Termination 
“This is a summary statement of Ford 
Motor Company policies which apply until 
further notice to employes represented by 
the UAW following termination of the 1955 
agreements between the company and the 
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UAW, including all supplementa! and local 
agreements. 

“Union shop and dues check-off are not 
in effect. 

“Employes are not obligated as a condi- 
tion of employment to become or remain 
members of the union, or to pay or offer to 
pay union dues. 

“The company will make no deductions 
for union membership dues from the wages 
of employes payable after June 1, 1958. 

“Solicitation or collection of union dues 
will not be permitted during working hours 
or on company time. 

“Union recognition: The company will 
continue to recognize the UAW as the ex- 
clusive collective bargaining representative in 
the unit covered by the terminated agree- 
ments. 

“Wages and employe benefit plans: The 
company is continuing payment of cost of 
living allowance of 22 cents per hour, the 
amount in effect when the agreements ter- 
minated. 

“All other wage payment practices and 
employe benefit plans provided for in the 
terminated agreements are continued. These 
include: 

“The classification and wage rate struc- 
ture (subject to normal changes due to the 
establishment or discontinuance of classi- 
fications). 

“Overtime, Sunday and holiday premiums. 

“Call-in pay, shift premiums, incentive 
plans and seven day operations bonus. 


“The paid holiday and vacation plans. 


“The insurance, hospital and surgical 
plans, with employe contributions on the 
same basis. 


“The retirement plan and the supple- 
mental unemployment benefit (SUB) plan. 


“Slowdowns, etc.: The rules acknowl- 
edged by the terminated agreements pro- 
hibiting employes from taking part in any 
sit-down, stay-in or slowdown in any plant 
of the company or any curtailment of work 
or restriction of production or improper 
interference with the operations of the com- 
pany are continued. 


“Grievance procedure and representation: 
The company will continue to afford em- 
ployes a fair and workable means by which 
their grievances can be considered. 


“Accordingly, the company (1) is provid- 
ing a procedure for handling grievances pat- 
terned after the first three stages of the 
procedure under the terminated agreement 
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The lawyer must be a good swimmer 


—that is, in words. Any young 
person, having an eye to the lega! 
profession, should be warned that 
danger from drowning {in words) 
is one of the chief hazards of this 
calling.—Carl B. Everberg, associ- 
ate editor of the Commercial Law 
Journal and Boston attorney. 


(that is, through the review board stage), 
(2) is providing a special procedure for 
work standards, health and safety and new 
job rate grievances similar to that provided 
in the terminated agreements, and (3) will 
permit committeemen to act on grievances, 
on company time, within a maximum of 
four hours a day off the job for that pur- 
pose and the purpose of attending disci- 
plinary hearings at employe request 

“Seniority and leaves of absence: The 
rules, practices and procedures provided for 
in the terminated agreements are continued 
with respect to: 

“Probationary employes and acquiring 
seniority. 

“Computation, accumulation and loss of 
seniority, and furnishing seniority lists. 

“Occupational groups and operation of 
seniority within such groups. 

“Seniority of employes moved to super- 
visory or other excluded positions. 


“Leaves of absence (including medical 


and union leaves). 

“General: In exercising its rights to man- 
age the business and direct the working 
force, the company will continue to observe 
the rules, practices and procedures provided 
for in the terminated agreements relating 
to the following: 


“Promotions (including posting and union 
notice). 

“Discipline and discharge (employes may 
still have a committeeman present at disci- 
plinary hearings). 

“Establishment and enforcement of pro- 
duction standards. 

“Establishment and enforcement of rules 
and regulations, 

“Assignment and rotation of overtime 
work. 

“Use of seniority employes on mainte- 
nance and construction work. 
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“Layoff and recall of employes (including 
consultation with the union in the prepara- 
tion of layoff list). 

“Preferential seniority of union officers. 

“Temporary layoffs. 

“Scheduled reductions in working hours. 

“Transfers and loans of employes. 

“Placement of discon- 
tinuance of work. 


ernaployes upon 


“Offers of work to laid off employes in 
other plants. 


“Placement and retention of handicapped 
employes. 
“Shift assignments and rotation of shifts. 


“Provision for the health and safety of 
employes. 
“Scheduling and length of lunch periods. 


“Nondiscrimination policy.” 


Workmen's Compensation Case 


A disability resulting from mental and 
emotional exertion was compensable 
under the Mississippi workmen's com- 
pensation act. 


A state deputy insurance commissioner 
was properly awarded compensation for dis- 
ability occasioned by a stroke where the 
medical evidence was sufficient to sustain 
the finding that the emotional strain and 
exertion of the employment was causally 
connected with the stroke. The insurance 
carrier contended that the claimant did not 
suffer an accidental injury within the pur- 
view of the compensation act. The Mississippi 
Supreme Court ruled that while disability 
or death from the physical or medical 
standpoint must arise out of the employment 
as a proximate result, it is sufficient as a 
basis for compensation that the work is a 
contributing cause. It need not be the sole 
or even the primary cause of resulting dis- 
ability or death. If substantial contributing 
causal connection is found, the claim is fully 
compensable without apportionment or de- 
duction. 


The court concluded that it seems un- 
thinkable that if hypertension may be ag- 
gravated either by physical or mental and 
emotional exertion, courts should be willing 
to accept the physical as causative, but 
reject, as not accidental, a disability proxi- 
mately resulting from mental and emotional 
exertion.—I/nsurance Department of Missis- 
sippi v. Dinsmore, CCH WorkMeEn’s Com- 
PENSATION Decisions § 1420 (May 19, 1958). 


Rank and File 


Steelmen Receive Degrees 


St. Martin's College awards industrial 
relations degrees to management and 
union executives in the steel industry. 


John A. Stephens, vice president of in- 
dustrial relations of the United States Steel 
Corporation, and David J. McDonald, presi- 
dent of the United Steelworkers of America, 
received honorary degrees of Doctor of 
Philosophy in Industrial Relations at the 
sixty-third commencement of St. Martin’s 
College, Olympia, Washington. 

The Rt. Rev. Raphael Heider, O. S. B., 
chancellor of the college, conferred the hon- 
orary degrees upon Vice President Stephens 
and President McDonald because of their 
exemplary and successful performances of 
“industrial statesmanship” through which in- 
dustrial democracy has been more than par- 
tially established in the steel industry. 


St. Martin’s College is one of the very 
few colleges in the United States that 
confers a bachelor’s degree in industrial 
relations on undergraduate students. Wit- 
nessing the Senate rackets committee’s cor- 
rect condemnation of corrupt, dishonest and 
disreputable men parading as industrial- 
relations leaders of management and union 
leaders of labor, St. Martin’s College challeng- 
ingly rises to the defense and commendation of 


good, honest and reputable  industrial- 
relations and union leaders. It sincerely 
believes that the record of good leaders 


should not be interred in the scandalous 


cemetery of sickening silence. 


Wage Escalation 


The dangers inherent in wage escala- 

tion contracts were brought forth in a 

speech by Emerson P. Schmidt, of the 

United States Chamber of Commerce. 

The “Wage 
Pitfalls” discussed by Emerson P. 
Schmidt, director, Economic Research 
Department, United States Chamber of 
Commerce, before the National Industrial 
Conference Board, New York City. A 
portion of his remarks follows: 


subject Escalation—Some 


was 


“To evaluate the effects of escalation in 
Wage contracts is a complicated two-fold 
problem, We must (1) try to determ‘ne 
the direction and 
rates and wage costs change as a result 
of escalation, and (2) try to assess the im- 


degree in which wage 


pact of wWage-cost increases on prices, em- 
ployment and the general performance of 
the economic system as a whole. 
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“Keep an eye on young Bailey there - 
I think he’s got what it takes” 


“All economists will agree that monetary 
and fiscal policies, which are prime deter- 
minants of the money supply and the flow 
of money spending, are crucial factors in 
the outcome. These policies establish the 
general context in which wage determina- 
tion takes place—whether escalation clauses 
are an explicit feature in contracts or not. 
In addition, they help to determine or in- 
fluence the subsequent effects that follow 
from explicit escalation agreements. 


“Passive monetary and fiscal policies 
coupled with widespread escalation are, 
therefore, likely to produce an inflationary 
environment which would compound esca- 
lation problems. 


“Regardless of how much credence one 
puts in the ‘wage-cost push’ as an infla- 
tionary factor, wages play a key role in the 
inflationary processes. . . 


“Clearly it is unwise to neglect either 
cost or demand factors in the analysis of 
particular cases or of the overall perform- 
ance of the economy. In addition, where 
monopolistic wage or price determination 
exist, the importance of cost factors may 
interact with monetary and fiscal policies 
to accentuate the process of inflation or 
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make it more intractable, as we have shown 
in The Mechanics of Inflation (1957). 


What Are Wage Escalators? 


“Wage adjustments can take many forms, 
whether labeled escalation or not. Such 
adjustments or escalation are concerned 
with at least four types of situations: 

“(1) Adjustments of wages to the cost 
of living—with the adjustment ranging from 
a full allowance for the rise in the cost of 
living to some fraction thereof, and the 
adjustments taking place promptly, or with 
some lag; 

“(2) Adjustment of wages to some pre- 
sumed rate of productivity of the economy, 
of the industry, or the company, again with 
varying promptness; : 

“(3) Long-term wage contracts of two or 
more years with predetermined annual or 
semi-annual increases, possibly including 
fringe benefits; 

“(4) Conventional annual adjustments 
which may or may not implicitly contain 
elements of the other kinds of adjustment. 


“It needs to be recognized that an evalu- 
ation of the impact on prices, employment 
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and economic growth of any formal typ: 
of escalation or adjustment depends on 
one’s judgment as to what would have hap- 
pened in the absence of such formal ar- 
rangements. 

“For a decade before the escalation con- 
tract of General Motors in 1948, its officials 
had been studying ways and means to 
create industrial peace and get away from 
the time-consuming and costly annual con- 
tract bickerings with the unions. Before 
General Motors adopted the cost of living 
escalator, plus the 2.5% annual improve- 
ment factor, a careful study was made of 
the hourly earnings in manufacturing gen- 
erally, as well as in General Motors plants. 


“Had the General Motors formula been 
adopted by the American economy, generally 
in 1940, it was calculated that the average 
hourly earnings in June 1951 (a year after 
the Korean inflation began) would have 
been within 1¢ of the actual hourly earn- 
ings. The President of General Motors 
pointed out that if this had been done in 
1940, we ‘would certainly have saved a lot 
of friction and strikes’. 


“Indeed, if this formula had been generally 
adopted in 1910, nearly 50 years ago, and 
adhered to throughout two world wars and 
a great depression, average hourly earn- 
ings would have been within a few cents 
of what they are in fact. 


Universal Escalation 


“To bring out the significance of an issue 
it sometimes helps to make an extreme 
assumption. Thus, if wage escalation is a 
good thing, why not apply it to all contracts 


which call for tuture payments? 


“In The Economist (London), a_ corre- 
spondent published a series of articles 
(beginning August 18, 1951) in which he 
concluded that prices will continue to rise 
for as far as can be seen ahead; therefore, 
he recommended universal escalation of all 
contracts. Instead of applying it only to 
wages and salaries, he would also apply it to 
rents, interest,’ pensions and other social 
security payments, subsidies, all debt instru- 
ments such as mortgages, bonds and deben- 
tures, the income tax exemption, fees, and 
penalties for crime—indeed, everything. 
Trust funds would be forbidden to purchase 
any instruments of fixed interest return. 
Let's all crowd on the escalator, he advised. 
By making the fraud universal no one 
would, in effect, be defrauded. 


“Here was a dramatic way of looking at 
inflation and wage escalation. By ‘shock 
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treatment’ these articles helped govern- 
ments and others to see the adverse side 
of over-full employment. They helped, 
thereby, bring about a greater concentra- 
tion on basic causes and a new respect for 
fiscal and particularly monetary policies 
Subsequently, there appears to have been 
an increased willingness to face the real 
issues and to get away from tinkering with 
the symptoms, as cost-of-living wage esca- 
lation does. 


“But Dr. Neil Jacoby, former member of 
the President’s Council of Economic Ad- 
visers, seeing serious danger in the spread 
of escalation, said, “The greatest danger in 
them is that they cultivate the illusion of 
individual protection from the waste of 
inflation, and thereby inhibit people from 
supporting anti-inflationary governmental 
actions.” Professor Slichter predicted, in 
March 1957, that in the very near future 
10 million people will come under auto- 
matic wage increases (Commercial and Finan- 
cial Chronicle, March 7, 1957). Such growth 
could help bring to pass the conclusion of 
Dr. Jacoby. 


Recession Bargaining 


“In time of recession, company manage- 
ments need especially to resist the granting 
of indigestible and uneconomic wage in- 
creases. Company managements will re- 
ceive the full support of the public in this 
effort, only if the facts are made clear on 
how real progress and stability are jeopard- 
ized, not advanced, by continued inflation- 
ary wage settlements. 


“The recent record of union successes in 
extorting unjustifiably large wage ‘pack- 
ages’ has not been accidental. Union power 
to demand these packages has been based 
on the legal immunities of labor leaders 
from antitrust laws and on an energetic and 
well-staged effort to command the active 
support of (a) employees, (b) influential 
elements in plant-communities, plus leaders 
of the public generally, and (c) political 
leaders. 


“Management's efforts to curb excessive 
and uneconomic labor costs, therefore, must 
involve a sustained genuine effort to earn 
the support of employees and public leaders, 
plus the needed political activity which will 
make it no longer ‘good politics’ for govern- 
ments to encourage capitulation to unreason- 
able demands. Company handling of wage 
negotiations must not be conducted in silence. 


“When a final offer is made after careful 


review and full explanation of all the facts 
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and issues, and a strike occurs, then any 
increased offer merely puts a premium on 
future strikes. 

“Companies’ employee and public rela- 
tions activities must counteract the mistakenly 
appealing idea that a rise in ‘purchasing 
power’ can overcome a deficiency in sales. 
The idea is appealing because it seems to 
be so obviously true and self-serving. If 
I had more dollars in my weekly pay 
envelope, I could buy more. If this is true 
in my case, it must be true for all. This is 
the fallacy of composition in logic which 
Webster defines as the assumption ‘that 
what is true of each member of a class or a 
part of a whole, will aiso be true of all taken 
together’. 

“A rise in income is always a rise in cost 
to someone else, unless offset by a rise in 
productivity. .. . 


“An increasing number of companies 
have been seeking long-term labor con- 
tracts as a desirable bargaining objective. 
Now labor is more abundant, consumer 
resistance is rising and adjustments are 
needed. Yet, employers face rising costs 
with no possibility of modification. In the 
building industry, 5-year contracts were 
signed in 1957 in a number of communities 
at the height of the construction boom, 
which provided for increases in wages 
(and in many cases, wages and fringe bene- 
fits) for each of five years in a row. In 
1958, 3 or 4 million workers will receive 
predetermined wage increases regardless of 
the demand for labor. 


“The problem of restraining inflation is 
accentuated, the President said in this 
year's Economic Report, by: ‘. . . the 
exuberance, even imprudence, of some in- 
dividuals and businesses during good times 
in making commitments that assume con- 
tinual inflation in prices’ (p. 4). 


“Since our economy is highly dynamic 
and since this involves persistent change, 
company-by-company, industry-by-industry, 
and even for the economy as a whole, 
entering long-term contracts which provide 
for steadily rising cost components may 
not be good for the company, the industry, 
or the economy. Any company which puts 
itself on a rising cost limb may find that 
its competition (existing or new) is in an 
excellent position to saw off that limb. 


“Much is to be said, of course, for longer- 
term labor contracts, if they can reduce 
loss through strikes, collective bargaining 
diversions, etc. But if we are serious about 
restoring sanity to wage negotiations even- 
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tually, built-in cost increases merit a second 
look at this time. 


Other Pitfalls 

“Linking wages to prices tends to freeze 
wage relationships and may tend to per- 
petuate any present wage distortions. 

“In Europe particularly, there has been 
a tendency to link wages and prices to 
uneconomic real wage levels. If some 
productivity improvement occurs such an 
error may become corrected. 

“The process of stabilization inevitably 
leaves room for relative prices to vary, 
even though the average level of prices is 
maintained. Similarly, unless different wages 
are properly adjusted from time to time, 
the economic system does not work at 
optimum efficiency. If a fixed wage-price 
linking freezes a wage structure, the economy 
may be unable to adjust the supply of labor 
to the demand for particular skills. 


“Another economic pitfall arises from 
the fact that escalation, in effect, exempts 
the covered workers from bearing any of the 
hardships imposed on the nation by eco- 
nomic disturbances at home or abroad. 
The burden of absorbing adverse conditions 
is thereby thrown on the unsheltered parts 
of the economy. For example, a crop fail- 
ure or even a shortage of a major food 
staple may cause food prices to rise. The 
escalated wage workers will absorb a larger 
slice of the reduced supply of the product 
at the expense of those whose incomes lag. 

“If government needs more revenue and 
levies an excise tax, an escaiation clause 
shifts the tax away from those who were 
intended to be made to pay it. This can 
be avoided by using an index for adjusting 
wages to prices which index excludes the 
effects of indirect taxes. 


Conclusions 

“The ideas of security, equity and human 
betterment underlying wage escalation con- 
tracts are ideas which we all must en- 
dorse. That substantial general price shifts 
can wreak cruel punishment cannot be 
denied. The hope of living a little better 
next year and having a contract which 
says you will do so has a strong and legiti- 
mate appeal. 

“But all of these protective steps are no 
substitute for broader and more general 
fiscal and monetary policies and anti-trust 
policies which will bring about greater 
economic stability and assure competition 
in the goods and labor markets.” 
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In Future Issues .. . 


The policy of our magazine is, and has been since its incep- 
tion, to foster the exchange of ideas by the contributors so that 
the reader will be benefited by his study of divergent view- 
points. We like to think of our magazine as a forum which 
affords space for intelligent discussion and criticism in good 
taste, even though the discussion sometimes becomes rather , ‘ 
heated. Our hope is that the field of law, which we serve as Mail Today for This Handy 
publishers, will be benefited by the forum which we provide New Guide to 
when groups of thinking men with various points of view can 
give something of themselves to the profession they serve. Labor Law 
This is by way of introduction to a series of articles discussing 
the right-to-work laws. 

This is a subject which permits no middle ground. An 


article which we published in 1957 by Jerome L. Toner, 
O. S. B., an instructor at St. Martin’s College in Olympia, 
Washington, strongly opposed the enactment of these laws by 
the states. We understand Father Toner’s article and some 
other writings of his on the subiect were used with telling 
effect to defeat right-to-work proposals in his state. Father 
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Toner opposes their enactment for practical reasons, for legal 
reasons and for moral reasons. His article provoked an answer 
on all three points from C. George Niebank, who was an 
attorney for the Santa Fe Railroad when he prepared the 
article. In a forthcoming issue, we have scheduled for publi- 
cation a rebuttal of Mr. Niebank’s article by Father Toner. 


An organization which has long been in favor of the 
enactment of right-to-work laws is the Missouri State Cham- 
ber of Commerce. Its research director, Mr. W. R. Brown, 
gives a report on the initiative petitions on right-to-work 
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legislation. 

A few lines back we said that there was no middle ground 
on this issue. This is borne out by a survey conducted recently 
in states which have enacted right-to-work laws. On the 
basis of the answers, the author of another article says that 
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it is not possible to make a summary judgment of the impact 
of right-to-work laws on industrial relations. In general, the 
union attitude is that the laws have weakened the union as 
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an institution, that they have weakened its bargaining strength 
and that they have brought about a deterioration in the state 
of labor-management relations. Management, on the other 
hand, thinks that the laws have attracted industry to their 
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states, have removed a controversial issue from bargaining 
and that, in spite of union prophesies, none of the dire con- 
sequences of the enactments of such laws has taken place. 
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Mail Today for This Handy 
New Guide to 


Labor Law 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, Ill. 


Send for our own use or distribution and not 
for resale, copies of Operating Under Fed- 
eral Labor Relations Law. Prices: 1 to 4 copies, 
2.00 ea.; 5 to 9, $1.80 ea.; 10 to 24, $1.70 ea; 
25 to 49, $1.50 ea. (Remittance with order 
saves postage and packing charge.) 
copies UNION CONTRACT CLAUSES 
(4333). Price, $9 a copy on 15 
days’ approval. 
copies GUARANTEED WAGE & SUP- 
PLEMENTARY UNEMPLOY- 
MENT PAY PLANS (6114). 
Prices, 1 to 4 copies, $3.50 ea.; 
5-9, $3.20 ea.; 10-24, $3.00 ea. ; 25-49, 
$2.80 ea. 


Remittance herewith Send bill 


Signature & Title 
Attention 


Street Address . 


$119-—495 
City, Zone, & State 


(If ordering by letter or purchase order, 
please attach this card.) 
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For Ready Help CCH's Brand-New 


OPERATING UNDER 
FEDERAL LABOR RELATIONS LAW 


| Ann \A r ae 
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© Simplifies Understanding of 


Everyone with a stake in labor will want this interesting, informative new 
CCH Book—just off press. For here, at last, is a handy book designed for 
the express purpose of giving you a fast approach, a broad picture of the 
general principles of federal labor relations law—as it works today. 


Fast-paced, easy-to-read, this keen explanation is based on the Labor Manage- 
ment Relations (Taft-Hartley) Act and its extensive interpretations in court 
and National Labor Relations Board decisions. All to let you in on current 
labor law thinking and action. 


Completely unbiased, it clearly explains and pointedly examines the complex 
labor law rules that apply for both labor and management . . . fairly, squarely. 
All material is presented in a manner that allows you to logically draw your 
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own conclusions, advance your own thoughts, review your own plans. 


Here’s a practical new labor law help you won't want to miss reading. 


, Send for your copies of Operating Under Federal Labor Relations Law now. 


For prompt delivery, just fill in and mail the handy, tear-off Order Card. 
We'll rush you first-press copies of this invaluable guide to a principal 
area of labor law. Price, $2 a copy. 
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